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TO THE PRINCIPAL MATTERS 
OF 


VOL. 6, JONES’ LAW. 


ABATEMENT. 
Vide Sratute or Limitations, 1. 2. 


ABATEMENT OF NUISANCE. 


Vide Nuisances, 2. 


ABILITY AND READINESS TO PERFORM. 
Vide PLeapie, 7. 


ACTION. 

Where a covenant was entered into between two partners, A and B, that 
B should take the goods and pay all the debts of the firm, and moreover. 
should repay whatever debts of the concern A might pay, and after- 

- wards the administrator of B agreed with A, that if he would not file a - 
bill against him, as administrator, to enjoin the payment of the assets to 
other debts than those of the firm, he would confess judgments for the 
partnership debts to a certain amount, and pay the same, which he failed 
to do, and threw the whole upon A, it was Held that A’s remedy was 
not upon the covenant of the intestate, but upon the special promise, 
made by theadministrator. Ball vy. Felton, 202. 

Vide Exrcvror, 1; Pustic Buitpies, 2 


ACTION ARISING BY ENDORSEMENT IN ANOTHER STATE. 

1. An administrator, duly appointed in another State, can any where en- 
dorse a negotiable paper, belonging to the assets within his jurisdiction 
at the intestate’s death, so as to give the endorsee a right of action in thie 
State. Grace v. Hannah, 94. 

1 
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2, A bond given in this State, not payable at any particular place out of 
the State, may be endorsed in another State, so as to support an action 
here, although there be no statute law in such State, making bonds ne- 
gotiable. Ibid. 

3. A bond given in another State, where there is no statute making bonds 
negotiable, may be endorsed here, or any where else, where bonds are 
negotiable, so as to give a right of action in this State. bid. 

4. In a suit on the endorsement of a bond, made by an obligee living in a 
State where bonds are not negotiable, to one living in this State, an ex- 
ception on the trial, which does not allege that the bond was both made 
and endorsed in such foreign State, is not available. bid. 

5, An exception, that no evidence was given below, that bonds were nego- 

tiable in the State where the one in question was given, will not be al- 

lowed, where it is certified to the Court, by the Secretary of State, that, 
from the statutes of such State, filed in the Executive office, bonds are 
negotiable in such foreign State. bid. 





























ACTS OF ASSEMBLY. 
Vide Lecirmation, 2, 3, 4. 


ADMINISTRATOR. 
Where a widow who, with an only daughter was the next of kin, admin- 


istered on her husband's estate, and as a part thereof, held a certain slave 
for six years, and then, on the occasion of a second marriage, conveyed 
in her individual name such slave to a trustee in trust for herself and her 
daughter, it was Held that such conveyance was conclusive to show that 
she ceased to hold the property as administratrix—that this act was a full 
administration as to it, and that after her death, an administrator de bonis 
non on her husband's estate, took nothing in said slave. Quince v. Nizx- 
on, 289. 

Vide Action; Rerarner. 





















ADMINISTRATOR PENDENTE LITE. 
Vide Sratute or Limitations, 4. 






ADMISSIONS. 


Vide Acency; Bounpary, 6. 


ADVANCEMENT. 
Vide Battment, 1. 


















ADVERSE POSSESSION. 
Where a person gets possession of the property of another, and claims it 

as his own, under an alleged title, for any length of time, his possession 

is necessarily adverse to the rights of the true owner. Smith v. Reid, 

494. 

Vide Srarure or Limitations, 4; Bauaent, 1. 











INDEX. 587 


AGENCY. 
The admissions of an agent, while he has the business in hand, are compe- 
tent against the principal. Howard vy. Stutts, 372. 
Vide Consraste, 1. 


AMENDMENT. 
Vide CurING AN ERROR. 


AMBIGUITY. 
Vide Bounpary, 4. 


AMERCEMENT. , 

Proof that a writ was directed by the clerk to a sheriff of another county, 
and mailed in due time to reach him in the regular course of the mail; 
was Held to be sufficient evidence to authorise the entering of a judg- 
ment for an amercement, nisi, if there be no return of the process. State 
v. Latham, 233. 


APPEAL. 
In a proceeding before a justice of the peace, against a slave for carrying 
arms, the act gives the master a right to appeal. State v. Hannibal, 57. 
Vide CHALLENGE TO a JUROR 1; costs, 2. 


APPRENTICE. 

A free infant of color, rightfully bound as an apprentice, remains subject to 
the jurisdiction of the County Court, wherein he was bound, until dis- 
charged in the mode provided, sec. 5, ch. 5, Revised Code. Prue v. 
Hight, 265. 


ASSENT TO LEGACY. 
Vide ApmrnistraTor; Limitation in Remainper, 2, 3, 4. 


ASSENT TO AN INJURY, 
Ving Neeuicence, 1. 


ASSETS. 
Vide Exectror, 2. 


ASSIGNMENT OF A BID. 
Vide Master’s SALE. 


ASSUMPSIT—IMPLIED. 

1. A contract between parties cannot be implied in opposition to direct 
evidence, that the defendant did not get the property from the plaintiff, 
and does not hold it under him, but adversely, upon a claim of right in 
himself derived from another person. Lindsay v. McCulloch, 326. 

2. Indebitatus assumpsit will not lie for the hire of slaves, where it is clear, 
from the facts, that the defendant derived his possession and title from 
another person than the plaintiff, under whom he claimed the slaves ad- 
versely to the plaintiff and all the world. Wynne v. Latham, 329. 
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ATTACHMENT. 

Whether a Court would proceed by an attachment for a contempt against 
an executor for the non-performance of a Court rule by his testator— 
quere? O'Leary v. Harrison, 338. 

Vide, Currks, 4, 5. 


BAILMENT. 

1, Where a father gave to his children by parol, certain slaves, acquired by 
his marriage with their mother, and was present at a division of the slaves 
among them, upon which occasion one, who had a more valuable share, 
paid money to others, who had a less valuable one, it was Held that the 
transaction was still a bailment, and not a sale and delivery as to any of 
the chilnren, and that after the father’s death, his executors could recov- 
er the slaves. Cox v. Humphrey, 405. 

. Where the hirer of a slave agreed with the owner, that he should work 
all the time under the eye of a white overseer, and the contract was 
violated by putting the slave to work with other slaves without a white 
overseer to direct or control them, during which time, the slave was 
killed by a blow from an unexplained source, it was Held that it devolv- 
ed upon the defendant to show that it resulted from a remote and unfore- 
seen cause, otherwise the hirer was responsible for the value. Know v. 
Rail Road Co, 415. 
Where slaves were hired out at high prices as rail-road hands for the 
purpose of grading the tract, it was Held to be relevant to the question 
of ordinary care, to enquire, whether, by reason that the work is to be 
done along an extended line, at no particular point of which there is a 
long detention, any better provision for lodging is usually provided by 
contractors of ordinary prudence than temporary buildings, and whether 
the one, in which the defendants’ slaves were placed, was as good as 
those ordinarily provided for that purpose. Slocumb v. Washington, 357. 
Where slaves, hired to work on a rail-road track within a certain limit. 
were carried beyond that limit, to a place where they were ordinarily 
well lodged and provided for, but wantonly deserted the defendants’ ser- 
vice in a snow storm, by which they were frost-bitten and injured, it 
was Held that the hirer was liable for nominal damages, but not for injuries 
arising from the exposure. bid. 

5. Where one was in the possession of the property of another, a feme, and 
alleged that he held as her bailee, he must establish the bailment by sat- 
isfactory proof, otherwise the usual and natural presumption, that he 
holds for his own use, will prevail. This want of title will not justify the 
implication of a bailment. Smith v. Reid, 494. 

6. Where a father gave certain slaves by deed, to his duaghter, who was 
an infant, and so remained until after her marriage, during part of which 
time he denied the efficacy of the deed, and claimed to hold them as his 
own, his saying at the same time, they were or would be his daughter's, 
is no satisfactory evidence that he held as her bailee. bid. 
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7. The rule that one holding the property of an infant may be considered 
as the bailee of such infant, is for the latter’s benefit, and for the further- 
ance of his remedy, and the ¢ort-feasor has no right to set it up for his 
own benefit against the infant owner. bid. 

Vide Common Carrier, 3,4; Neauicence, 2, 3, 4, 5, 6. 


BANKRUPTCY. : 
A discharge in bankruptcy of the principal debtor, in a bond or note, does 
not release the surety. Jones v. Hagler, 542. 


BARON AND FEME. 
Vide Esectment, 1; Pieapre, 1. 


BASTARD. 
Vide Lecirmation, 1, 2, 3,4; Leorrimacy. 


BENEFIT OF CLERGY. 

It seems that the statute pardon, which is an incident to the benefit of cler- 
gy, does not take effect until the party is burned in the hand and deliv- 
ered. Keith v. Goodwin, 398. 

But if the record, by default of the Court, omit to show such execution of 
the sentence, the party should be permitted to show it by a witness.— 
Ibid. 


BILL OF EXCEPTIONS. 

Where the appellant's bill of exceptions is so drawn up as not to show 
whether or not the Court below erred, he is not entitled to a venire de 
novo. Brown v. Gray, 103 

This Court cannot notice a bill of exceptions made by the counsel on one 
side of the question, without the sanction of the Judge who presided at 
the trial. State v. Hart, 389. 


BILL OF SALE. 
Vide WARRANTY OF SOUNDNESS, 2. 


BIRTH. 
Vide Evinencr, 9. 


BOND DISCHARGEABLE IN TRADE. 

An obligation to pay a sum of money, on a given day, “to be discharged 
in any good trade, to be delivered at any one of several places,” imposes 
on the debtor the burden, if he would save the condition, of giving no- 
tice of the place where he will have the goods, and of having them there. 
on the day, duly set apart. Barrett v. Eller, 550. 


BOND. 
1, A bond, execnted for the purpose of raising money on loan, was made 
payable to A, who refused to advance the money on it. One of the ob- 
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ligors afterwards sold it to B. It was Held that these facts amounted to 
no evidence of a delivery to A. Whichard v. Jordan, 54. 

2. The delivery of a deed to a stranger, to become the delivery to a party, 
must be a delivery for the use and benefit of the party. Jb. 

3. The fact that this bond was afterwards partly described in a deed of trust 
made to A, as trustee, and signed by him, the object of which was to se- 
cure creditors, (B among them) is no evidence that it was ever delivered 
to A, or to B, for his benefit. Jb. 


Vide Estate. 





BOUNDARY. 
1. Where a surveyor said, in evidence that he did not know where the be- 
ginning corner of a tract of land was, and had heard no reputation as to 
its locality, it was Held not to be competent to ask him, as an expert, if 
he did not have an opinion as to the locality of the point in question, 
founded on a former survey. Stevens v. West, 49. 
2. It is competent to prove that a line run in a particular way, will disturb 
and conflict with ancient and well established boundaries of other tracts, 
in order to repel the conclusion that it is the true boundary of the land in 
question. Hobbs v. Outlaw, 174. 

A call from the mouth of a swamp, down a swash, to the mouth of an- 
other swamp, was J/eld to mean a straight line from one point to the 
other through the swash. Burnett v. Thompson, 210. 

Where one of two cross fences was called for in a will, it was Held pro- 
per to resort to proofs, dehors the will, to determine which was intended. 
McCall v. Gillespie, 533. 

5. Where a creek is called for in a deed, as the terminus of a line, and there 
is no diverging course, and no particular object on the creek called for, it 

must be reached by the shortest direct route. Caraway v. Chancy, 361. 

Whether the running and marking of a line variant from that answering 
the calls of a mesne conveyance can at all control it; Quere? But, cer- 
tainly, nothing short of a running and marking contemporaneous with such 
deed, can be allowed to haye that effect. Admissions of the parties that 
a particular line was the true one between the tracts, and acts of owner- 
ship up to it by the claimants on both sides of it, do not tend to prove 
such contemporaneous tunning and marking. bid. 

Vide WiLL, consTRUCTION oF 


BURGLARY. 
Vide Evipence, 1. 


* 
~ 


~ 


6. 


CHARACTER OF PLAINTIFF IN SLANDER. 
Vide SLanper. 


CARRYING ARMS. 
Vide FREE NEGROES. 
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CAVEAT EMPTOR. 
Vide Decerr, 3. 


CERTIORARI. 

Where a party, in the County Court, prayed an appeal, which was grant- 
ed, and tendered his sureties, but one of them was prevented from sign- 
ing by the fault of the clerk, and such surety was compelled by the state 
of the weather and bad health, to leave the Court without executing the 
bond, it was Held to be good ground for a certiorari, without reference 
the merits of the cause. McConnell v. Caldwell, 469. 


CHALLENGE TO A JUROR. 

1. A challenge to the juror, propter affectum, involves a question of law, as 
well as of fact; and though by consent, the Judge be allowed to take 
the place of “triers,” yet may his decision on the question of law be re- 
viewed in this Court. Sehorn v. Williams, 575. 

2. It is good cause of challenge to a person tendered as a juror in a civil 
case, that he is the son-in-law of one who is the surety for the prosecu- 
tion of the suit, and where the relation is admitted or found, it,is purely 
a question of law. bid. 

3. Where, in the trial of a capital case, the scrolls had not the christian 
name written in full, but only the initials, no objection being made when 
the scrolls were put in the hat, it was Held, that this formed no ground 
of challenge to the juror. State v. Simmons, 309. 


CHARACTER OF THE DECEASED. 
Vide Homicine, 2. 


CHATTELS. 
Vide Trover. 


CHEROKEE LANDS. 

The title to the unsold Cherokee lands, in the county of Haywood was, by 
the act of 1835, vested in the justices of that county, and where their 
commissioner, whose duties and powers were limited, by the resolution 
of the Court appointing him, to three months, executed a deed for a por- 
tion of said lands, at the end of three years, it was Held to be inoperative 
and void. Cooper v. Gibson, 512. 


CLERKS. 

1. An official bond given by a clerk, upon his entry into office, covers his 
whole official term, whether a new bond be given afterwards or not.— 
Hunter v. Routlege, 216. 

2. The forfeiture denounced by the 11th sec. of the 19th chap. of the Rev. 
Statutes, does not per se vacate the office of clerk, nor invalidate the acts 
of the officer, and until the same is judged of by the Court, upon a pro- 
ceeding, all his official liabilities continue as before. 
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3. The bond of a clerk, required by the 11th section of the 28th chapter of 
the Revised Statutes, was only intended to secure the payment of tax- 
fees on suits, fines, forfeitures, &c., while that required by the 7th section 
of the 19th chapter of the Rev. Statutes, was intended to secure the 
faithful payment of monies generally, to the persons entitled; and where 
money raised upon execution was paid into the office of a clerk, it was 
Held not to be recoverable upon a bond, given in pursuance of the for- 
mer act, although it embraced a condition “to pay over to the person 
or persons entitled to receive the same, all other monies, which might 
come to his hands by virtue of his office.” bid. 

. The 5th section of the 78th chapter of the Revised Code, gives a sum- 
mary remedy against public officers only to those entitled to the money. 
so that a new clerk cannot proceed under it against a former clerk, for 
not paying office money over to him as his successor. O'Leary v. Har- 
rison, 338. 

®. An order made in the Superior Court for an out-going clerk to deliver 
documents, records, papers, and money to the new clerk, under the 14th 
seetion, 19th chapter Revised Code, cannot be enforced by motion tor 
judgment in the County Court. The remedy is by an attachment in the 
Court making the order, and by a regular suit for the penalty of $1000, 
given by the act. bid. 

6. It was not the intention of the Legislature in the statute, Revised Code. 
chapter 54, section 6, to make it a breach of the clerk’s official bond, to 
omit entering the names of the justices present in court, appointing a 


guardian, either on the docket, or on the bond, or both; but that in thes« 
particulars the act is merely directory. Fornell v. Koonce, 379. 
Vide Sratute or Limitations, 6; Arracument; Marriace or Ivrant Fr- 
MALES, 1, 2, 3. 


COLOR OF TITLE. 
An unregistered deed is color of title, under which, a possession for seven 
years, will bar the entry of the owner. Hardin v. Barrett, 159. 


COMMISSION, 
Vide Deposrtton. 


COMMON CARRIER. 

1. An action cannot be maintained against a railroad company as a commor 
carrier for the loss or destruction of goods deposited on the road side, at 
a place where there was no regular station, and no agent, although a con- 
ductor of a freight train had promised to stop and take them. Wells v. 
W.and W. R. R. Co. 47 

2. Roadside deposits, made to save the trouble of hauling to a regular de- 
pot, are at the risk of the owners, until they are put on a freight car. 0. 

3. Where the master of a vessel, engaged chiefly in carrying naval stores 
between a port in North Carolina and the city of New York, took in 
charge a box of jewelry without including it in a bill of lading, and with- 





INDEX. 593 


out any contract as to the price for carrying it, it was Held that he was 
only liable as an ordinary bailee, and not as a common carrier, and that 
having kept it in his cabin, locked up in his chest, and having been vio- 
lently robbed of the property, with his own, in the night time, he was 
not guilty of negligence, and not liable for the value of it. Pender v. 
Robbins, 207. 
Held further, that the nature of this bailment did not bind the defendant 
to a direct vovage from the one port to the other, so as to subject him for 
a deviation. bid. 
Where the distance on a rail-road, over which a commodity was carried, 
was very short, and the consignee lived sixteen miles from the road, and 
no agent was present to receive it on its arrival, it was J/eld that the de- 
positing of the commodity in the company’s ware-house at the point of 
delivery, exonerated it from the liabilities of a common carrier, and that 
it was thenceforth only bound as a ware-house-man. Jiilliard v. Rail 
Road Company, 343 
}. The necessity of notice, under ordinary circumstances, to-terminate the 
character of a common carrier, and attach that of a ware-house-man, as 
applied to rail-roads, and the nature and extent of such notice discussed, 
but not decided. bid. 
7. Where a ferryman received an unusual number of horses and mules, 
which were mostly unconfined, and which he believed to be skittish, up- 
on his ferry boat, which was not provided with guards, and which had 
a spike five inches long sticking perpendicular in the gunwale, with which 
a horse was killed, it was Held to be gross negligence, and that he was 
liable for the loss, notwithstanding an agreement with the owner of the 
beasts, that he would risk the danger from the excess of numbers. Wil- 
son v. Shullein, 375. 
Whether a common carrier can make a valid agreement with a custom- 
er, by which his common law liability can be diminished— Quere?. bid. 
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Vide Damages, 1, 2. 


COMMON COUNTS. 
Vide Assumpsir, 1, 2; oversrER, 2, 3; SALE UNDER EXECUTION, 1. 


COMMON SCHOOLS. 
Vide SupeRInTENDENT. 


COMPROMISE. 

The entry of “compromised,” in a suit, does not, ex vi termini, import that 
it was settled and decided on its merits, but is open to extrinsic proof, as 
to what was the full agreement of the parties in relation thereto. Jdding 
v. Hiatt, 402. 


CONDITIONS-DEPENDENT. 
Vide Contract, 1, 2. 
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CONFESSIONS. 
Vide Evivence, 19. 


JONSIDERTION. 
Vide Fraup—Sratvute or 2; Nupum Pactum; Necoriasie Paper, 3. 


CONSPIRACY. 
A conspiracy to vex and harrass a person, by having him subjected to an 
inquisition of lunacy without any probable cause, is actionable. Daven- 
port v. Lynch, 545. 


CONSTABLE. 

1. A constable, who has taken a claim to collect as an agent, is not respon- 
sible for the act of the justice trying the warrant, in taking a notoriously 
insolvent person as stay to the exeeution, it not appearing that he was 
present when the surety was taken, or had any intimation, or ground to 
believe, that such person would be offered. Zarding v. Chappell, 350. 

2. Where a-eonstable’s official bond was signed by four persons as obligors, 

but a blank for the constable’s name, in the condition, was left unfilled, 
so that it did not appear from the bond who was the constable, it was Held 
that such omission rendered the condition insensible and void, and the 
bond absolute, so that no one, as relator, could declare on it. Grier v. 
Hill, 572. 

. Held further, that such omission was not cured by the 9th section of the 
78th chapter of the Revised Code. bid. 


a. 
~~ 


CONTRACT. 


1. Where the owner of a tract of land, uncertain as to quantity, covenanted 
to make title to the same, upon the covenantee’s paying a certain sum 
and giving bond and surety for the balance of the purchase-money, at a 
certain price per acre, it was Zeld that an action could not be supported 
upon the covenant until there was a survey of the premises. Branch v. 
Daniel, 76. ; 

2. Possibly, a demand by the coventee for a joint survey, and a refusal on 
the part of the covenantor to concur therein, might have been sufficient 
without an actual survey. bid. 

3. To give a slave a pass to travel by a railroad, as an indulgence, does not 
amount to a breach of an agreement to work the slave only as a turpen- 
tine hand. George v. Smith, 273. 

4. Where one covenanted to hire slaves, in pairs as sawyers, at so much 
per month, to be delivered on several given days, and he failed to deliver 
them on the days stipulated, but afterwards two of the pairs were pro- 
duced and accepted, and one pair was not produced at all, it was Held 
that these stipulations were several and divisible, and that the hirer was 
entitled to recover on the covenant for the services of the slaves deliver- 
ed and accepted. Johnson v. Dunn, 122. 

5, Where it was covenanted that certain slaves should be hired for a year, 
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at so much per month, and it was stipulated that the owner should have 
the right to take them away whenever he became dissatisfied with their 
treatment, and there was a further stipulation, to refer matters, in dis- 
pute between them, to a common referee, it was Held that this agree- 
ment to refer, did not prevent the owner from exercising his discretion 
as to taking them away, and, therefore, that this act formed no bar to 
his recovery for the service they had rendered. bid. 


Vide Conveyance; Covenant; Nupum Pactum ; OVERSEER. 


CONVEYANCE. 
Where slaves were put into the hands of a son-in-law by his father-in-law, 


under a written agreement that they were to be a loan, a subsequent 
written contract, under seal, in which the bailor agrees and binds himself 
to surrender all right and title, &c., and binds himself to sign any paper- 
writing that may be necessary, to secure such title as will be valid agreeably 
to the laws of North Carolina, was Held not to operate as a conveyance 
of a present interest, but only as an agreement to make title in future.— 
Davis v. Boyd, 249. 


COPARTNERSHIP. 


Vide Covenant, 1. 


CORPORATION. 


l. 


- 
~ 


The Legislature can confer upon the commissioners of an incorporated 
town, authority to levy a tax upon the property of its citizens for the 
purpose of raising revenue, and make that authority over each subject of 
taxation unlimited. Wingate vy. Sluder, 552. 

The authority vested in the commissioners of the town of Asheville to 
levy a tax, is not taken away, nor abridged by the 111th chap. of the 
Revised Code. bid. 


3. Where an act of Assembly, incorporating a company, in which the State 


was not interested, directed that a certain per centage shouid be paid at 
the time of making subscriptions to its stock, but the company organized, 
and admitted a subscriber to participate in its meetings, and in the regu- 
lation of its affairs, without paying such per centage, it was J7eld that he 
could not afterwards disavow his membership, and refuse to pay his sub- 
scription. Plank Road Company v. Bryan, 82. 

Where the writings, appointing proxies to act in the meetings of the 
stockholders of an incorporated company, had, after being used, been 
thrown aside as useless, it was Held not to be necessary to show that 
search had beeu made for them, preliminary to the introduction of parol 
evidence of their contents. bid. 


. Where a party had been permitted to subscribe to the stock of an incor- 


porated company a certain amount, payable in materials, which would be 
needed in the operations, on his refusing to pay in such materials, it was 
Held that his subscription became demandable in money, and that an ac- 
tion of debt would lie for its recovery. bid. 

Vide Insurance, 5; practice, 2. 
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COSTS. 

Where a witness was ruled by the Court to be incompetent, and such rul- 
ing was not appealed from, or reversed, it was J/e/d that his fees could 
not be taxed against the adverse party—whether the ruling out of the 
witness was erroneous or not. Aeith v. Goodwin, 398. 


COURTS OF OTHER STATES. 
Vide WARRANTY OF TITLE. 


COVENANT. 

1. Where A covenanted in writing under seal, to deliver a quantity of flour 
to a partnership firm, and in the same instrument was a covenant on the 
part of the firm to pay for the same, signed in the name of the firm, with 
a seal affixed, it was Z/e/d that an action on the covenant could be main- 
tained against A in the name of the firm for not delivering the flour, and 
that independently of the question, whether A could sustain an action 
on the same instrument against the firm. Brown v. DBostian, 1. 

For words, strictly of covenant, to be construed into the grant of an 
easement in land, without any context to force them from their ordinary 
signification, is against the science of law, and the policy of the country. 
Blount v. Harvey, 186. 

Vide Perrormance. 


te 
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COVENANTS—DEPENDANT AND INDEPENDENT. 
Vide Pieapixe, 7. 


COVERTURE. 
Vide Srarvte or Liwmrations, 9. 


CURING AN ERROR. 


Where a person was arrested under a warrant from a justice of the peace. 
and there was a misrecital of the name in the mandatory part of the war- 
rant, but it was recited correctly in the oath, it was He/d in an action for 
a malicious prosecution, brought by the defendant in the warrant: Ist. 
That the discrepancy was cured. by the correct recital in the first in- 
stance. 2nd. That it was competent for the justice, who issued it, to 
amend it upon the assurance that he intended to write the name correct- 
ly. Blair vy. Horton, 543. 

Vide Presumption IN FAVOR OF OFFICIAL ACTS. 


CUSTOM. 

In a question of diligence and ordinary care, in the storing and keeping of 
cotton, it is competent to prove the custom of the place where the con- 
tract was made, as to the manner of storing and keeping that article 
there. Morehead v. Brown, 368. 


DAMAGES. 
1. Where an article was delivered to a common carrier, to be delivered to a 
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factor, at a certain market, who had been instructed not to sell until or- 
dered, and such carrier delivered it to a factor at a different market, who 
had no instructions concerning it, and was by him immediately sold, up- 
on its appearing that the article in question rose in priee, from that day 
until the suit was brought: Held that in a suit against such common 
carrier for misfeasance, the plaintiff was entitled to recover the highest 
price attained by the article within that period, such suit having been 
brought within a reasonable time. Arrington v. W. W. Rail Road Com- 
pang, 68. 

Held further, that the receipt of the proceeds of the sale from the fac- 
tors, making it, was no bar to the recovery of damages for this misfeas- 
ance. Ibid. 

Where the hirer of a negro agreed with the owner, that he should work 
all the time under the eye of a white overseer, and the contract was vi- 
olated by putting the slave to work with other slaves, without a white 
overseer, during which time he was killed by a blow from an unexplain- 
ed source, it was Held that it devolved on the defendant to show that 
the death resulted from a remote and unexplained cause, otherwise, the 
hirer was responsible for the value of the slave. Know v. Rail Road 
Company, 415. 


. Upon a special contract to deliver an article of a given description, upon 


which an action could be maintained, it was Held that damages could not 
be reduced by showing that the article delivered was of inferior quality. 
Aliter, where the party has to resort to a quantum valebat or quantum 
meruit, MeDugald v. McFadgin, 89. 

Where A has an estate for life in possession, in a term for ninety-nine 
years, B has an estate in remainder for the residue of the term after the 
death of A, and A has the reversion after the expiration of the term, in 
an action for trespass, Q. C. F. against a stranger, for entering and cutting 
down trees and taking them off, it was held that, by means of the per 
quod, A might recover the entire value of the timber, and that B was not 
entitled to any part of such value, though he also could bring an action 
on the case and recover damages for the same act, as lessening the value 
of his expectancy. Burnett v. Thompson, 210. 


3. In an action for the destruction of a growing crop of corn, it was held 


competent to prove, upon the question of damages, what the price of the 
article would have been in its matured condition. Sanderlin v. Shaw . 


225. 


7. It was not error in the Court to lay down the rule to be in an action of 


trespass, “the plaintiff was entitled to recover damages for the loss he 
liad sustained, if that loss was connected immediately, with the act of 
the defendant.” Ibid. 

Vide Barment, 2; Repuevis. 


DEADLY WEAPON. 


Vide Homicipe, 2, 3, 4, 5, 7, 8, 9, 10 
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DECEIT. 
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1. Afere silence on the part of a vendor, who has knowledge of a latent de- 
fect in the article sold, renders him liable in an action for a deceit. 

—_ where the defect is patent. Brown v. Gray, 103. 

2. Where the buyer, as well as the seller of a horse, had knowledge of a 
patent indication of disease, which, both as its nature and origin, was 
misrepresented by the latter, it was Held that this amounted to some 
evidence on the question whether artifice had been used to withdraw the 
buyer's attention from the defect. Simmons v. Horton, 278. 

3. The purchaser of cotton, put up in bales, is not bound to suppose that 
they are fraudulently packed with sand, and other weighty substances 
included, and no degree of diligence is required of him in inquiring into 
such a thing. The rule caveat emptor, does not apply where a fraud of this 
kind has been practiced. Stout v Harper, 347. 

4. Mere silence on the part of a sheriff as to the existence in his hands of a 
prior lien on property sold in his presence, will not subject him to an ac- 
tion of deceit, but if he does or says any thing intended or calculated to 
mislead a purchaser, in this respect, he isliable. Wicker v. Worthy, 500. 

5. Enquiring from the sheriff, and reliance on his information as to the na- 
ture of the liens and levies of executions in his hands, on property offered 
for sale in his presence, is certainly the exercise of reasonable caution antl 


diligence, as this is a matter peculiarly within his knowledge. bid. 


DECREE. 





DEED. 





Vide Orricrat Bonn. 


DECLARATIONS. 
Vide Evivence, 3, 7, 17, 20. 


1. A bond, executed for the purpose of raising money on loan, was made 
payable to A, who refused to advance the money on it. One of the ob- 
ligors afterwards sold it to B. 1t was Held that these facts amounted to 
no evidence of a delivery to A. Whichard v. Jordan, 54. 

2. The delivery of a deed to a stranger, to become the delivery to a party, 
must be a delivery for the use or benefit of the party. Ibid. 

3. The fact that this bond was afterwards partly described in a deed of trust 
made to A, as trustee, and signed by him, the object of which was to 
secure creditors, (B among them) is no ovidenee that it was ever deliv- 
ered to A, or to B, for his benefit. bid. 

4. Where A, supposing he had only a life-interest in a female slave and her 
two children, but in fact owned the entire property in the slaves, made 
a deed to his brother B, reciting that he owned such life-interest, and 
had procured it from B, and added, “which right and title I relinquish 
to him,” the said B, “and her two children, Valentine and Caroline also,”’ 
it was Held that only a life-estate, in the slaves, passed by such deed.— 
McAlister v. Holton, 331. 

Vide Cuzroxer Laxps—Covenant, 2. 
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DEED OF TRUST. 
Vide PurcHAsER WITHOUT NOTICE. 


DEFEASANCE. 

A receipt, not under seal, given by the obligee of a bond contemporaneous- 
ly, with its execution, setting forth that such bond was given for a third 
person’s account, and if the latter was not collected, the bond was to be 
returned, was held not to be evidence that the bond was delivered as an 
escrow, and did not amount to a defeasance. Cross v. Long, 153. 

Vide Estate. 


DELIVERY OF SPECIFIC ARTICLES. 
Vide Bonn, &c. 
DELIVERY OF A DEED. 
Vide Deep, 1, 2,3; Bonn, 1, 2, 3. 


DEMAND. 
No demand is necessary to be made of a clerk for money which he has re- 
ceived officially, and is bound to pay over. Little v Richardson, 305. 
Vide Statute or Lisnrations, 4, 6; Fravp—Srature or 


DEMISE. 
Vide Esectment, 2. 


DEPOSITION. 

1. Where a party gave notice that he would take a deposition, on a given 
day, “at the house of W. P., (the witness) to be read in evidence in a 
case now pending in the Superior Court of Law for the said county, 
wherein I am plaintiff and you are defendant,” without mentioning in 
what county the witness resided, or in what county the suit was pend- 
ing, there being no evidence that there was any other W. P., or any oth- 
er suit than the one on trial, it was held that the notice was suflicient.— 
Owens v. Kinsey, 38. 

. The statute allowing the clerk to pass upon depositions, only applies to 
the depositions of competent witnesses; where, therefore, he passed up- 
on and allowed one to be read which was taken out of the county, un- 
der a commission without a seal, it was held that such action of his, might 
well be disregarded by the Court trying the cause. Sehorn v. Williams, 
575. 


DESCENTS—STATUTE OF 
Heirs take by positive law where the ancestor dies intestate, and the course 
of decents cannot be altered by words excluding particular heirs, or by 
any agreement of parties. Cannon v. Nowell. 436. 
Vide Leerrmacy. 


DESCRIPTION. 
Vide InpicTMENT. 








600 INDEX. 


DEVISAVIT VEL NON. 
Vide Wirt—ExecvTion or 


DILIGENCE. 
Vide Decerr, 5. 
DISORDERLY HOUSE. 

Vide Nuisance, 1. 


DIVORCE. 
Vide Marriace, 2, 3. 


DOMICIL. 
Vide APPRENTICE. 


EJECTMENT. 
1. Where a baron and feme joined in a demise in an action of ejectment. 


dated before the coverture began, it was Held that they could not recov- 
er. 
2. Where a declaration in ejectment contains but one count, and that is 
upon the joint demise of two persons, of whom only one has title, it was 
Held that it could not be sustained. LZiliott v. Newbold, 9. 



































ELECTIONS. 
Vide VorTiNG ILLEGALLY. 











EMANCIPATION. 
1, Where the owner of a slave actively participated in legal proceedings 
for his emancipation, and for more than thirty years acqniesced in the 
judgment of the Court declaring his freedom, whether such proceedings 
were regular or otherwise, the title of such former owner is divested, and 
enures to.the benefit of the colored person. Jarman v. Humphrey, 28. 

2. Where a person of color, for more than thirty years, was treated and 
regarded, as well by the community in which he lived, as by his former 
owner, as a free person, every presumption ought to be made in favor of 
his actual emancipation according to the requirements of law. bid. 

Vide Presumption FROM ACTS AS A FREEMAN, 
















ENDORSEMENT BY AN EXECUTOR. 
L. An administrator, duly appointed in another State, can any where en- 
dorse a negotiable paper, belonging to the assets within his jurisdiction 
at the intestate’s death, so as to give the endorsee a right of action in 

this State. Grace v Hannah, 94. 

2. A bond given in this State, not payable at any particular place out of 
the State, may be endorsed in another State, so as to support an action 
here, although there be no statute law in such State, making bonds ne- 
gotiable. Ibid. 

3. A bond given in another State, where there is no statute making bonds 

negotiable, may be endorsed here, or any where else; where bonds are 
negotiable, so as to give a right of action in this State. bid. 

















INDEX. 601 


4. In a suit on the endorsement of a bond, made by an obligee living in a 
State where bonds are not negotiable, to one living in this State, an ex- 
ception on the trial, which does not allege that the bond was both made 
‘and endorsed in such foreign State, is not available. Ibid. 

5. An exception, that no evidence was given below, that bonds were nego- 
tiable in the State where the one in question was given, will not be al- 
lowed, where it is certified to the Court, by the Secretary of State that 
from the statutes of such State, filed in the Executive office, bonds are 
negotiable in such foreign State. bid. 


ENTRY. 
Vide Swamp Lanps; Marornan Lanps. 


ENTRY IN A SUIT. 
Vide Compromise. 


ESCROW. 
Vide DerEasANce. 


ESTATE. 

Where the owner of land, conveyed it to a bargainee, in consideration of 
certain profits and advantages, contained in a bond of even date there- 
with, which said bond provided, under a penalty, that the borgainor was 
to be supported for life by the bargainee, unto which bond, a “nota 
bene” was added, to the effect, that it was not to be sold, made way with 
or disposed of ; it was Held that this did not amount to a condition an- 
nexed to the estate by way of defeasance, but that the bagainor’s sole 
redress rested in the bond. “Hart v. Dougherty, 86. 


ESTOPPEL. 
Vide Emancipation. 


EVIDENCE. 

1. Where it was proved that a burglary had been committed, it was held 
not irrelevant nor improper to prove that the defendant was one of a band 
of runaways, encamped in a swamp, near the place where the felony 
was committed. State v. Bill, 34. 

2. Where declarations are called out against a party, there is no rule requir- 
ing the jury to believe implicitly a part of suck declarations favoring the 
party making them, but it is their duty to. consider the whole of the dec- 
larations together, to adopt such as they believe, and to reject such as 
they disbelieve. State v. Atkinson, 65. 

3. Where defendants were indicted for a riot and an assault and battery on 
a slave, and relied upon declarations made by them at the time of the 
offense committed, to the effect that they were patrols; Held not to be 
error for the Court to tell the jury, that their not producing record or oth- 
er evidence of such appointment, raised a presumption against them.— 
Ibid. 

2 
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4. It is not to be presumed that a master will cause his slave to fly upon his 
-being accused of a capital offense, and therefore, the flight of a slave, un- 
der such circumstances, operates against him as well as against a white 
man, State v. Nat, 114. 

5. Where, upon the trial of a slave for a capital offense, the credibility of 
slaves is drawn in question, it was held legitimate for the Judge to direct 
the attention of the jury to the fact, that they were fellow servants of the 
prisoner, and that he might illustrate the matter by comparing it to cases 

of persons nearly related in blood. bid. 

6. Where witnesses, upon a trial, exhibit feeling and partiality, the presi- 
ding Judge may, with propriety, comment upon such deportment, and 
point it out as a circumstance, calculated to affect their credit. bid. 

7. What is said by a person of color, (otherwise incompetent to testify,) in 
explanation of the nature of the possession which he then has of land, is 
admissible as a part of the res geste ; but what he says about such pos- 
session after he has left the land, ts not admissible. State v. Hmory, 133. 

8. In an action to try the right of a person of color to his freedom, where 
the question was, whether the maternal grand-mother and mother had, 
or had not, for a long time been treated and regarded as free, it was held 
that a bill of sale for the plaintifl, their descendant, was not material; but 

that an attachment levied upon the grand-mother was pertinent and 
proper evidence. Brookfield v. Stanton, 156. 

9. Whether reputation, or hearsay, from a dead person is admissible, to es- 
tablish the time of the birth or marriage of a person. Quere? JZardin 
v. Barrett, 159. 

10. The fact that a particular line was run by commissionsrs appointed to 
divide a tract of land among tenants in common, under an order in an er 
parte proceeding, is evidence against them, and all claiming under them, 
to prove that that is the true line of such tract; being the act of the par- 
ties themselves. Hobbs v. Outlaw, 174. 

11. A witness, who is not a physician, cannot be asked whether, from his 
appearance, he believed a slave in good health. Bell v Morrisett, 178: 
12. In an assumpsit to recover from the defendant money, which he had, 
by gaming or other unlawful means obtained from the plaintiff's agent, 
such agent is not a competent witness without arelease. Jones v. McRay, 

192. 

13. A landlord who had leased his land»to a tenant for a year, for a part of 
the crop, was held to be a competent witness to prove a trespass upon 

the land, and damages by the destruction of the crop. Sanderlin v. 
Shaw, 225. 

14. A co-obligor, who is a surety in a sealed note, who is not sued, is a 
competent witness to prove the execution of the instrument as to the 
principal, because his interest is as much on one side as on the other.— 
Gilliam v. Henneberry, 223. 

15. Upon a question, whether a person is a free negro, it is competent for 

one, who says he is the owner and manager of slaves, and has been for 
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twelve years, that he has given much attention to the effects of the inter- 
mixture of the races, and believes he can distinguish between the de- 
scendents of the negro and white person and negro and Indian, and 
whether a person has more or less African blood in him, to testify as an 
expert. State v. Jacobs, 284. 

16. That a person “was generally reputed to be free, and had acted and 
passed as a free man,” can be adduced in a trial to operate against him, 
as well as when such evidence operates in his favor. State v. Patrick, 
308. 

17. A statement made by a witness in pats, contradicting that made on the 
trial, and brought in for the purpose of impeaching the integrity of such 
witness, cannot be treated as substantive evidence of the facts involved 
in the issue. Slate v. Neville, 423. 

18. It is not error in the Court to reject testimony which was only proper 
to establish an incidental matter, where it was not offered or pressed on 
the trial for that purpose, but as affecting the issue directly. bid. 

19. Where confessions were extorted from a prisoner, but afterwards not 
being actuated by the influence that had elicited the former confessions, 
he made other confessions of his guilt, it was held that these latter con- 
fessions were admissible against him. State v. Fisher, 478. 

20. What the defendant said to the magistrate on the next day after the 
destruction of a paper, in his hands as a constable, and his reasons for not 
being able to return it, were held not to be admissible. State v. Black, 
510. 

21. Professional advice is only evidence to rebut the imputation of malice, 
and where that is expressly proved, it does not palliate at all. Daven- 
port v. Lynch, 545. P 

22. The fact that one enters into possession of a tract of land immediately 
after another leaves it, claiming a part thereof under a deed from that 
person, is no evidence that he holds another tract, not included in the deed, 
under the same person. Blackstock v. Cole, 560. 

23. Where it was proved that a forgery had been committed in a note, and 
that at the same time, and in the same ink, and by the same hand, an in- 
terlineation had been made in a warrant, and it was proved and admit- 
ted on a trial against B for forgery, that either A or B had committed the 
forgery, it was held that the oath of B, denying that the interlineation 
made in the warrant was in his hand writing, was material to the issue, 
and that if he swore falsely in that respect, it was perjury. Smith v 
Deaver, 563. 

Vide Warranty or Sounpness, 1, 2; Amercement, 1, 2; Bounpary, 4; Eman- 
CIPATION, 2; Presumption From Cotor; Homicrpr, 2; Insanrry, 1, 2; Jus- 
tices’ Jupcment, 1, 2; Marriace, 1; Partvers, 2,3,4; Practice, 3 
4; Presumption From Acts AS A Freeman; Protest; Compromise. 


EXECUTION. , 
Where a sheriff, having an execution in his hands, without the privity of 
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the plaintiff, receives judgments on sundry persons in satisfaction, but 
makes no entry on the execution, nor return thereof, it was held not to 
be a satisfaction of the writ. Taylor v. Newkirk, 324. 

Vide Saue or Francuise. 


EXECUTOR. 


1. Wherever an action could have been revived against an executor, it may 
be brought against him. Butner v. Keelhn, 60. 

2. Aninventory is but prima facie evidence to charge the executor with 
assets so as to call on him for proof to rebut it. Hoover v Miller, 79. 

Vide Arracument ; Pieapine, 3, 4. 


EXCEPTIONS—BILL OF. 
Where it was charged, in a bill of indictment, that the defendant stole an 
ow, and it did not appear from the bill of exceptions that any question 
was made below, as to whether the animal was alive or dead at the time 

it was stolen; it was held to be too late for him to rely, in this Court, 
upon matter incidentally stated, as going to show that the ox was dead 
when stolen. State v. Jenkins, 19. 







































EXPERT. 
Vide Bounpary, 1; Evivence, 15. 











FRANCHISE. 
Vide Sas or a Francaise. 


FEME COVERT. 
1. Where a certificate on the back of a deed, by a husband and wife, for 


the wife's land, purported to be an acknowledgement in the county court 
and an examination of the feme before some member of the court, but 
was subscribed with the name of a Judge of the Superior Court, it was 
held that such certificate was ineffective. Barbee v. Taylor, 40. 

2. Where, there was an order to take the private examination of a feme 
covert, and the probate of the deed as to the husband, by a subscribing 
witness and a commission, and its return, certifying that they, the com- 
missioners, had taken the privy examination, and that the wife had de- 
clared the deed was of her own free will and consent, and without any 
compulsion on the part of her husband, and an order of registration, all 
appearing to have been done on the first day of a court, it was held that 
it would be taken that proof of the deed, as to the husband, occurred be- 
fore the order and commission for examining the wife—especially as the 
commission recited that the deed had been proved; and that the probate 
and privy examination were sufficient. Pierce v Wanet, 162. 


FENCES. 

Vide Insury To stock. 
FERRYMAN. 
Vide Common Carrier, 7. 
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FINES AND FORFEITURES. © |! “ 
Vide Statute or Luararions, 6; Sxave, 2. 


FRAUDS—STATUTE OF. 

1. Where a father promised the creditor of his son, that if he would go to 
a distant place and become the bail of his son, who was in close prison 
upon a criminal charge, so as to release him from his imprisonment, he 
would pay the debt which the son owed kim, it was held, that, notwith- 
standing the performance of the service, yet, as the debt against the son 
was still in force, it was a contract within the statute of frauds, and there- 
fore void. Rogers v. Rogers, 300. 

2. Where a father promised one, that if he would go to the assistance of 
his son, who was in prison on a criminal charge, he would pay him for 
his expenses and services, and would pay him for having gone to his 
son’s assistance previously, it was held doubtful whether, as the two ser- 
vices together formed the consideration of the promise, as to the former ser- 
vices, it wag within the statute, but that certainly, no recovery could be 
had without a previous demand. bid. 


FRAUD OF ONE PARTNER ON ANOTHER. 
Vide Partners, 2. 


FRAUDULENT CONVEYANCE. 
1. The act of 1806, Rev. Code, chapter 50, sec. 7, was never intended to 
bring in one who holds adversely to the debtor, and compel him to make 


a declaration of his title, in order to found an issue on it, to try whether 
it is his property, or that of the debtor. Morrison v. McNeill, 450. 

2. In order to bring a party within the scope of the act of 1806, it must 
appear that he is connected with, or holds under the title of the fraudu- 
lent alienee and in secret trust. Ibid. 


FREE NEGROES. 

A license granted by a county court to a free person of color tocarry a gun 
on his own land, does not protect him from the penalties of the act of 
Assembly, Rev. Code, ch. 107, sec. 66, for carrying such gun off of his 
own land. State v. Harris, 448. 

Vide Evivence, 15, 16; Leerrmacy. 


GAMING. 

Where, upon the trial of an indictment, for unlawfully playing cards in a tav- 
ern, it appeared that the room, in which the game took place, was a part 
of the house in which the tavern was kept, but had been let by the month 
for a shoe-shop, and was not under the control of the landlord, it was 
held that the defendants conld not be convicted under the 75th section 
of the 34th chapter of the Revised Code. State v. Keister, 73. 


GIFT OF SLAVES. 
Where slaves had been bailed by a father-in-law in Virginia, to his son-in- 
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law living in this State, mere words of gift, afterwards used, in'the’ab- 
Sence Of the slaves, were held not to be sufficient to pass the property ; 
Pw rdelivery being essential to the validity of a gift. Davis v. Boyd, 249. . 







GRANT BY COTERMINOUS STATES. 
The act of 1803, for running the boundary line between this State and 
South Carolina was intended to confirm, and did confirm the first grants 

by either State within the disputed territory, and all territory must be 
considered disputed, for which the respective States had opened land- 
offices and issued grants. Freeman v Loftis, 524. 













GUARDIAN AND WARD. 
1. Where a guardian hired out the slave of his ward at publie vendue, pro- 
claiming as conditions of the hiring, that the slave was not to go beyond 
the limits of the county, nor work in a stave-swamp, it was held that the 
guardian, who had himself hired the slave through an agent, was bound 
by the restrictions thus procleimed, and that the slave*having been car- 
ried by him out of the county and put to work in a stave-swamp where 
he was accidently killed in working at the business, the guardian was 
liable at the election of the ward, on his official bond for the loss. Har- 
rell v. Lee, 280. 
2. Held further, that the receipt of the stipulated hire was not inconsistent 
with a claim for the loss. bid. 
3. Release of cause of action considered. 
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GUARANTY. 
Where 2 contract binds a party, collaterally, to answer for the’ default of 
another, as in the case of guaranties, and the like, notice must be given 

of such default before an action can be maintained for a breach of the 
contract. Cox v. Brown, 100. 









HABEAS CORPUS. 


Vide APPRENTICE. 











HEARSAY. 
Vide Evivence, 9. 











HEIRS—HEIRS OF THE BODY, &c. 
Vide Liwiration rx Remainper wv Cuatrets, 1. 













HOMICIDE. 
1. Where, in a trial for murder, it appeared that two persons had formed 
the purpose of wrongfully assailing the deceased, and one of them, in fur- 
therance of such purpose, with a deatlly weapon, and without provoca- 
tion, slew him, it was held that both were guilty of murder. State v. 
Simmons, 21. 

2. The'character of the deceased, as a general rule, is not involved in the 


“iSsue of murder, and is, therefore, inadmissible. State v. Hogue, 381. 
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3. Where it appeared that the prisoner had prepared a deadly weapon, with 
an intention to use it, in case he got into a fight with the deceased, and 
went to a particular place for the purpose of meeting with the deceased, 
and of having a conflict with him, it was held to be murder, and not 
man-slaughter. bid. 

. If two engage in a fight mutually and suddenly, and one kills with a 
deadly weapon, it is but man-slaughter, and ordinarily, it is not material 
which makes the first assault. State v Floyd, 392. 

5. Zt seems, that when it is necessary for the accused to account for the fact 
that he began a sudden mutual affray with the use of a deadly weapon, 
in order to repel the inference of malice arising from that fact, he may 
show that his adversary was a powerful, violent and dangerous man.— 
Tbid. 

. In a case of homicide, in order to entitle the accused to the benefit of 
the rule reducing a killing to manslaughter, on account of an assault up- 
his wife with intent to commit a rape, or for adultery, it must appear that 
he detected the act in its progress, and slew the wrongdoer on the spot; 
to slay one after such a wrong has transpired, upon subsequent informa- 
tion of the fact, is murder in law.’ State v. Neville, 424. 

7. Whether an instrumeat or weapon be a deadly one, is, at least generally 
speaking, for the decision of the Court. State v. West, 505. 

8. An instrument, too, may be deadly or not according to the mode of us- 
ing it, or the subject on which it is used. bid. 

. The actual effects produced by the instrument may aid in determining its 
character, and in showing that the person using it ought to be aware of 
the danger of thus using it. bid. 

10. Hence, it was held that an oaken staff, near three feet long, of the di- 
ameter of an inch and a half or two inches, with which three blows 
were stricken upon the head of a man while drunk and unawares, shat- 
tering the bones of the head, and rupturing the interior vessels of the 
brain, was a deadly weapon, and a killing by the use of it in that way, was 
murder. bid. 


Vide Jupcr’s Cuaree, 1, 2, 7, 9, 10. 


INDICTMENT. 
Where the name of the owner of a slave was set forth in a bill of indict- 
ment against one for unlawfully trading with such slave, it was held ne- 
cessary to prove it as laid. State v Johnston, 485. 


Vide Srature or Liwirations, 1. 


INJUNCTION. 
Vide Manpamvs, 1. 


INJURY OF ONE SERVANT BY ANOTHER. 


A master is not liable, in damages, to one servant, for injuries arising from 
the negligence of a fellow-servant, engaged in the same employment, pro- 





vided, he (the master) has taken reasonable care to associate him with 
~ persons of ordinary skill and care. Ponton v. Rail Road Co., 245. 
INJURY TO STOCK. 
A person is not liable under the 104th section of the 34th chapter of the 
Revised Code, for injuring stock within his own field which is enclosed 
and under cultivation. State v. Waters, 276. 
Vide Neauicsnce, 3, 6. 


INSANITY. 

1, Where hereditary insanity is offered as an excuse for crime, it must ap- 
pear that the kind of insanity proposed to be proven, as existing in the 
prisoner, is no temporary malady; but that it is notorious, and of the 
same species as that with which other members of the family have been 
afflicted. State v. Christmas, 471. 

2. Every one is presumed to be of sound mind, until the contrary is proved. 
State v. Starling, 366. 

3. On questions of sanity, the rule as to reasonable doubt does not apply, 
but it is for him that alleges insanity, to prove it as other material alle- 
gations are proved. bid. 

INSOLVENT. 

1, Where, to a schedule filed by an insolvent debtor, a creditor alleged in 
his specifications, that two notes had been fraudulently transferred to se- 
cure a feigned debt, and the jury found these allegations to be true, 
whereupon the debtor filed a new schedule, admitting that the debt, se- 
cured, was feigned, but to acquit himself of the fraud, alleged that the 
trustee had run away with the funds, and he surrendered all claim upon 
the trustee; it was held that the creditor was entitled to make sugges- 
tions of fraud, and to have an issue as to all the matters set out in the 
new schedule concerning the fraudulent transfer of these notes. Jurrar 
v. Redwine, 143. 

2. The extreme sickness of the principal in an insolvent bond, and the sick- 
ness of the surety, whereby they were both unable to attend the Court 
to which the bond was returnable, furnish no reason why a judgment 
rendered against them on such a failure, should be set aside as being void. 
Osborne v. Toomer, 440. 

3. Where one was in close custody for costs, and gave notice to the clerk 
of his intention to take the oath of insolvency, and the clerk appeared 
and tendered an issue of fraud, whereupon the proceedings were sent to 
the Superior Court, in which the costs had accrued, it was held that un- 
der the 59th chapter of the Revised Code, such issue was properly tria- 
ble in that Court. State v. Carroll, 458. 

4. Where a defendant gave a bond under the insolvent act, and while heis 
at large by virtue thereof, he is not entitled to his discharge on account 
of the fact that the ca. sa. is voidable; nor can he move, under such cir- 
cumstances, to quash the proceedings on that account. Bryan v Brooks. 
580. 





INDEX. 600 


INSURANCE, .. | i eet elt) ad Dbobiv 

1. Where specific descriptions of nara ames denen 
an insurance office which are referred to, and incorporated as paid 
conditions of the policy of insurance, it was held that the fede a 
an immaterial fact, does not invalidate the policy. Whitehurst v. Fayette- 
ville Mutual Insurance Company, 352. 

2. The failure of the insured to repair a defect in the property, arising after 
the contract was made, unless he be guility of gross neglect, does not 
work a forfeiture of the plaintiff's right to recover on the policy. _ Ibid. 

3. Losses arising from bona fide efforts to extinguish the fire, such as wetting 
and soiling goods and losses by theft, consequent on their removal, are 
fairly within the contract to insure against fire. bid. 

4, Where, by a policy of insurance, the life of a slave was insured for five 
years absolutely, without requiring the payment of the annual instalment 
as a condition of the defendant’s liability, it was held that the insurance 
money, for a loss, was not forfeited by a failure to pay such instalment. 
Woodfin v Insurance Company, 558. 

5. Where a party became a member of a mutual insurance company by ta- 
king out a policy, it was held that he thereby assented to, and became 
bound by, the by-laws then in force, and one of these requiring that a 
particular account, on oath, of the circumstances of a loss should be giv- 
en forthwith to the company, it was held that no action could be sustain- 
ed for such loss, without furnishing such account within a reasonable time 
—although this provision was net embodied in the policy. bid. 


INTERLINEATION. 
Vide Witt, Execution or 


INTEREST. 
Vide Orrice JupGMENT. 
INTEREST OF REMAINDERMAN IN CONTRACT MADE BY A LIFE- 

OWNER. 

The -remainderman of an estate in a slave, is not entitled to sue on a con- 
tract made by the tenant for life, with a hirer, for the protection of the 
slave's life, he being no privy thereto, and no part of the consideration 
having moved fromhim. Bogle v. North Carolina Rail Road Company, 
419. 

INVENTORY. 
Vide Executor, 2. 


ISSUE OF FRAUD. 
Vide Intotvent, 1, 3. 


JEOFAILS, STATUTE OF 
Vide Consraste, 3. 


JOINDER OF PLAINTIFFS. 
Vide Pueapine, 1, 3, 4. 
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JUDGES CHARGE. 

1. Where. a Judge, in his instructions to the jury, asked with emphasis, and 
in an animated tone, where was the evidence to establish a particular fact, 
it will be taken that he meant to deny that there was any such evidence. 
State v. Simmons, 21. 

2. Where, upon the trial of a slave for a capital offense, the credibility of 
slaves is drawn in question, it was held legitimate for the Judge to direct 
the attention of the jury to the fact, that they were fellow servants 
of the prisoner, and that he might illustrate the matter by comparing 
it to cases of persons nearly related in blood. State v. Nat, 114. 

3. Where witnesses, upon a trial, exhibit feeling and partiality, the presi- 
ding Judge may, with propriety, comment upon such deportment, and 
point it out as a circumstance, calculated to affect their credit. Ibid. 

. Where the instructions given by the Court, could not, in any degree, 
prejudice the cause of the exceptant, even if erroneous, it is no ground 
for a venire de novo. ITobbs v. Outlaw, 174. 

5. Wherever a Judge, trying a suit, is called upon to charge upon a distinct 
point of law, it is his duty to do so explicitly, and it is error to mix it up 
in his instructions, indistinctly, with other points of the case, or leave his 
views of the point to be gathered from inference. George v. Smith, 273. 


6. Where a Judge, in the progress of a trial, erroneously decided against 
the reception of evidence as to a certain fact, but afterwards, in giving 
instructions to the jury, told them to consider the fact as proved, and to 
give the party, offering it, the full benefit of it, in making up their ver- 


dict, it was held not to be a ground for disturbing the verdict. Morehead 
v. Brown, 368. 

. It is error in a Judge, in a trial for murder, to make a hypothesis omit- 
ting the leading fact which goes to the exculpation of the accused. State 
v. Floyd, 392. 

. Where the instruction prayed for by counsel is substantially given, 
though not in the prescribed words of the request, there is no ground to 
except. Burton v. March, 409. 

9. An erroneous remark of the Judge upon the weight of evidence, that 
ought not to have been admitted at all, is not a ground for disturbing a 
verdict. State v. Neville, 424. 

10, Where a Judge virtually and substantially gives the instruction to the 
jury which a party is entitled to, it is not error for the Court to refuse, at 
another stage of the trial, to give the same instruction in a different form. 
Ibid. 

11. Where the witnesses on one side of a controversy made out a case of 
culpable negligence, and the witnesses on the other side showed that the 
act complained of, was the result of inevitable accident after all the usual 
precautions had proved in vain, it was held not to be error in the Judge 
to leave to the jury to decide the case according to the weight of evi- 
dence on the one side or the other. Montgomery v. Rail Road Co, 464. 
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12. Where counsel call upon a Judge to give instructions, which the case 
requires, and he refuses to do ‘so, it is error. State v. Christmas, 471. 
Vide Damaces, 7; Lipet. 


JUDGMENT. 

Where a judgment of nonsuit has been rendered in the Superior Court, up- 
on the ground, that the facts did not justify a recovery, in which it ap- 
peared to this Court, there was error, but that there was error also in the 
record proper of the plaintiff, in respect of parties, it was Held that the 
Court was not bound to look to the sufficiency of the whole record and 
pronounce judgment on it, for that it might be perfected by an amend- 
ment, before such judgment was necessary. Caroon v. Rogers, 241. 
Vide Leerrimarion, 1. 


JUROR—CHALLENGE TO 
1. Where, upon the trial of a capital case, the scrolls containing the names 
to the special vente had on them the surnames of the persons, written in 
full but the christian names were only indicated by initial letters, no ob- 
jection being made on this account when the scrolls were placed in the 
hat to be drawn, it was he/d that this formed no ground of challenge to a 


juror. Slate v. Siminons, 309. 

2. A challenge to a juror propter affectum involves a question of law, as 
well as of fact, and its wrong decision by the Judge, can be appealed 
from. Sehorn v. Williams, 575. 

3. It is good cause of challenge to a person tendered in a civil ease, that his 


father-in-law is surety for the prosecution. bid. 


JUSTICES JUDGMENT. 

1. Where the judgment, entered by a single magistrate, is susceptible of 
two constructions, that is, whether it was intended as a judgment in the 
defendaut’s favor, on the merits, or, simply, for the costs as in case of a 
nonsuit, it is proper to hear evidence in explanation. Carr v. Woodlef; 
400. 

2. Where the entry by a justice of the peace, trying a warrant on a former 
judgment was “dismissed at the plaintiffs cost,” and in explanation, he 
swore that on the trial before him, the judgment sued on, was produced 
and considered by him—that he was of opinion that the same was vaca- 
ted by the entry of an appeal on it—that for that reason, he made the 
entry, and that he intended it to be final between the parties, it was held 
that the Judge was right in instructing the jury, if the evidence was be- 
lieved, it showed that the judgment was on the merits, and conclusive.— 
Ibid. 

JUSTICES OF THE PEACE. 
Vide Srayine an Execution. 


JUSTICES APPOINTING A GUARDIAN. 
Vide Crxrxs, 6. 
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Fibs AAC 
E OF TIME. 
. ,.Nige Srarurs or Lamzations, 9. 
LEGITIMATION. | 

1. The judgment of either the County or Superior Court, upon the subject 
of legitimation is conclusive; so that the propriety of it cannot be called 
in question collaterally. Craige v. Neely, 170. 

2. The Act of 1838, concerning the legitimating of children, did not repeal 
the former legislation on that subject. Soe, it was held that a married 
man, notwithstanding such act, could have his issue legitimated, where 
the mother had left the State. bid. 

3. A private act of the Legislature is in the nature of an assurance at com- 
mon law, and must depend upon the consent of persons in esse whose 
property is to be affected by it. Lee v. Shankle, 313. 

4. A private act of the Legislature declaring a bastard to be legitimated, 
and to be the heir and next of kin of a particular person, by implication 
excludes the idea of his being the lawful heir or next of kin of any other 
person. Ibid. 


LEGITIMACY. 

A male and female slave intermarried, with the consent of the owners, in 
the form usual among slaves; afterwards, the male slave was emancipa- 
ted, and purchased his wife; they then had born to them one child; the 
female slave was then emancipated, and, still living as man and wife, but 


without any further ceremony passing between them, they had several 
other children; it was held that neither the first nor the others of these 
children were legitimate; so as to take as tenants in common with legit- 
imate children of the father by a second marriage. Howard v. Howard. 
235. 


LIBEL. 

A letter written and sent to the plaintiff, charging him with trying to de- 
Jraud the defendant for a long time, and with having done so as much as 
lay in his power, and containing, besides, angry and threatening language, 
and forbidding all intercourse, between them, was held proper to be sub- 
mitted to the jury to determine whether the language was intended in a 
sense injurious to the plaintiff, and the Court had no right to assume, on 
the trial, that the writing was not a libel. Simmons v. Morse, 6. 


LIMITATION IN REMAINDER IN CHATTELS. 

1. Where slaves were limited, by deed, in 1844 to A, her heirs and assigns, 
and in case the said A should die before she has an heir of her body, then 
B shall have and possess the same, as though they had never been given as 
aforesaid to A, it was held that on the death of A without having had 
issue, the limitation to B was valid. Holton v. McAllister, 12. 

2. Where an estate in slaves was given by will, to one for life, with a limi- 
tation over to another, and the executor assented to the estate of the first 
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taker, his assent to both gifts, in succession, wil? be implied, and the re- 
pudiation of the legacy by the first taker, was held not to do away the 
effect of the executor’s assent to the succeeding gift. Hotchkiss v. Tho- 
mas, 537. 

. A limitation over of a chattel interest, after the expiration of a life-estate, 
is not, strictly, a remainder, but an interest in futuro, created by an ex- 
ecutory devise ofa distinct property, and the rule, that the assent to one, 
is an assent to the other, is not founded on the idea that the two interests 
constitute one estate, but because, it being the executor’s duty to assent 
to both, it will be considered as:having been made to both, necessarily, 
unless restricted to one alone. Ibid. 

4, It would seem where the taker of a life-estate in a chattel under a will, 
had no other title than that derived from the will, and the executor’s as- 
sent, and he accepted the possession as a legatee, that he could not be 
allowed to set up a merely pretended title in opposition to the executor, 
and the ulterior donee. bid. 


LIVERY STABLE-KEEPER. 
Vide Necuicencs, 2. 


MAIL. 
Vide AMERCEMENT. 


MALICE. 
Vide Evivence, 21, Homrcine, 5. 


MANSLAUGATER. 
Vide Homicrng, 4, 5, 6. 


MANDAMUS. 

1. Where, to a writ of alternative mandamus, the defendant exhibited a bill 
in equity, alleging an equitable defense to the demands of the plaintiff, 
and praying for an injunction to restrain him from prosecuting the writ, 
and asked that that might be received as a recurn to the writ, it was held 
not to be error in the Court to refuse the injunction, and to order the de- 
fendant to make return. Neuse River Navigation Company v. Commis- 
sioners of New-Berne, 204. 

2. The proper order in a mandamus, seeking payment from justices of the 
peace for work done, for the county, under a contract, which they were 
empowered to have made, and which was made by commissioners ap- 
pointed by them, is that they pay, and not that they be required to lay 
taxes, &c. McCoy v Justices of Harnett, 488. 

3. The justices of a county are presumed to know the statute in relation 
to their county site, and the acts done in pursuance of the same.— 
Ibid. 

4. Where one of the stipulations of a contract for making a public building, 
was that the work was to be done under the direction of a superintend- 
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ent, and payments were to be made monthly on the production of his es- 
timates and certificates, after the entire work was completed, approved 
and accepted, it was held unnecessary to do more than to set forth in a 
petition for a mandamus, that the work had been done under such super- 
intendent, and his estimates, &c., had been presented, but were disregard- 
ed by the justices appointing him, and payment refused on other grounds. 


Ibid. 


MARGINAL LANDS. 
Land lying between the high and low water lines of the tides of the ocean 
or a navigable stream, is not subject to private appropriation, under the’ 
Acts authorising the entry and grant of lands by the State. Ward v. 
Willis, 183. 
MEMBERSHIP. 


Vide Corporation, 3; Ixsurance, 5. 


MARRIAGE. 


1. Cohabitation, reputation, and a general recognition of a male and female 
as man and wife, are competent evidence to prove a marriage in all civil 
actions, except for crim. con., and where a marriage has been found by a 
jary on such evidence, it is sufficient, in law, to defeat all rights under a 
second marriage entered into during its existence—though the second 
marriage may have heen formally solemnised and proved by direct evi- 
dence. Archer v. Haithcock 421. 

2. The statute expressly makes it a felony for the offending party to mar- 
ry after a divorce, “his or former wife or husband being alive,” and such 
marriage is null and void. Calloway v. Bryan, 569. 

3. It was held, therefore, that the administrator of a husband, who had 
married a woman so offending, could not recover of her, property, given 
to her during the existence of such unlawful marriage. bid. 

Vide Evivence, 9; Lecrtimacy. 


MARRIAGE OF INFANT FEMALE. 

1. The forfeiture, under the act of 1820, for marrying a female under the 

age of fifteen, arises, not from the offense simply, but from that, and a 
conviction following in due time. Ludwick v. Stafford. 109. 

2. The 12th section of the 68th chapter of the Rev. Code, requiring a cer- 
tificate in case the parent or guardian of a female lives without the State 
before a marriage license shall be issued, is not confined to the case of 
females under fifteen, but applies to all under twenty-one years of age. 
Caroon v. Rogers, 240. 

3. The penalty of $1000, given in the 13th section of the 68th chapter of the 

Revised Code, cannot be recovered in the name of the father of the in- 
fant female, but must be sued for in the name of the State. bid. 


























































MASTER'S SALE. 
A bidder, at a sale of a clerk and master in equity, may assign his bid, and 


a deed to such assignee passes the title. Campbell v Baker, 255. 








MASTER AND SLAVE. 
Vide Save. 


MINUTES OF COURT. 

Clerks, during the term of court, can only make short minutes from which 
they must make out their more formal record out of term time, and they 
are at liberty to put all orders and judgments in proper form. Osborne 
v. Toomer, 440. 


MISDEMEANOR IN OFFICE. 
Vide Trrat—Conpvct or. 


MISJOINDER OF PARTIES. 
Vide Pieapine, 3, 4. 


MONEY RECEIVED ON ILLEGAL CONSIDERATION. 

Where a sub-agent received from the general government a pension, under 
an agreement with the pensioner, that one half of it was to be paid to 
the agent’s principal, at Washingtou City, and before any demand or ob- 
jection on the part of the pensioner, one half was accordingly paid to 
such agent, it was he/d that no action would lie for its recovery from the 
sub-agent. Bridgers v. McNeil, 311. 


MONTH. 


An agreement to forbear the collection of money for “twelve months,” 
means twelve calendar months, Satterwhite v. Burwell, 92. 


MUTUAL DEALING. 
Vide Sratvute or Lirratioys, 8. 


NAMES OF PERSONS. 


In all cases, where there are two persons, having the same name, the elder 
is presumed to be meant when there is no addition to the name. Stevens 
v. West, 49. 

Vide Inxpiorment. 


NEGLIGENCE. 


1. Where, in an action against a carpenter for the negligent use of fire, by 
which a house, on which he was working, was destroyed, the question 
was, whether the plaintiff had assented to, and approved of, the manner 
in which he had used the fire, it was he/d that the facts, that the fire was 
made at a place where the plaintiff’s agents, with his knowledge, and 
without objection, had several times made it, and that he declared the 
burning of the house to be an accident, for which he did not blame the 
defendant, were some evidence to go the jury. Jordan v. Lassiter, 130. 

. Where the keeper of a livery stable permitted the owner of certain hors- 
es to go into the stable, at a late hour of the night, and take them out, in 
consequence of which, a horse belonging to the plaintiff made his escape 
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and was lost, either by passing out with the other horses, or afterwards, 
a part of the door being left open, it was Aeld that the owner of the sta- 
ble was liable for such loss. Swann v. Brown, 150. 

3. Where it appeared that the train of a Rail Road was running at a great- 
er than usual speed, upon a straight part of the road, in the day time, 
and that one of several cattle, that were feeding near, and crossing the 
road, was killed by the locomotive, it was held to be negligence, that the 
speed of the train was not lessened, nor the usual mode of driving off 
stock by the blowing of a steam whistle resorted to. Aycock v. Rail 
Road Company, 231. 

4. It does not amount to negligence in the hirer of a slave so as to subject 
him for an injury occasioned by the slave’s falling from a railroad train, 
that the hirer gave him a pass to travel on the train, although he knew 
that the slave was addicted to getting drunk. George v. Smith, 273. 

5. Where a bailee to store cotton for hire, permitted it to be with the ro- 
ping off, the bagging torn, the cotton loose, and the under bales in the 
mud, whereby it was much injured, it was held to be a want of ordinary 
care. Morehead v. Brown, 368. 

6. Where a beast on a rail road would not be driven off from the track by 
& person trying to do so, and could not be scared off by the steam-whis- 
tle, the engineer striving with all his might to arrest the progress of the 
train before it reached it, but it wus run over and killed; it was held not 
to be negligence so as to subjeet the company. AJfontgomery v. Raij 
Road Company, 464. 

7. Where a horse loaned by plaintiff to defendant, was carried to defend- 
ant’s house and placed in the common horse lot, so used for many years: 
though it was somewhat slanting, and the horse, being nearly blind, and 
the weather being wet, slipped and fell upon a stump, breaking its thigh, 
it was Aeld that these facts did not import such negligence as to render 
defendant liable for the loss of the property. Fortune v. Harris, 532. 
Vide Batment, 3, 4; Common Carrter, 3,4, 7; Insurance, 2. 


NEGOTIABLE PAPER. 

1. A bond or sealed note made payable to A B, or bearer, can only pass by 
a delivery to, and an assignment by, the obligee, under the statute, Re- 
vised Code, ch. 13, sec. 1. Gregory v. Dozier, 4. 

2. Where A was indebted to B, and drew a note negotiable and payable 
at a bank, which was endorsed by C and D for the accommodation of 
the maker, and delivered to the creditor of A, by whom it was endorsed 
to E for a valuable consideration, it was held that the latter could recoy- 
er against the maker of such note, or any of the endorsers thereon, al- 
though the same had never been discounted at the bank, nor for such 
purpose. Ray v. Banks, 118. 

3. Although notes and endorsements, as simple contracts require a consid- 
eration, it has long been held that they import a consideration prima fa- 
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cie, so ag to throw the onus on the other side to shew the want of acon- 
sideration. McArthur v. McLeod, 475. 

4. Where one signs a note in blank and delivers it to another to be filled 
up and used by him, the party is bound to others, to whom it has come 
in the course of business, by the note as filled up, just as he would have 
been, if it had been in full before his signature. bid. 

5. Where a note is given for a real business transaction, although it may be 
expressed to be payable at a bank, it is nevertheless negotiable in the 
market generally. It is only restricted when it appears on the paper to 
be negotiable at a bank, and no where else. Jbid. 


NEW TRIAL. 
Vide JupGMent. 


NON-RESIDENTS. 
Vide Srature or Limrrations, 3. 


NOTICE. 
Vide Common Carrter, 6; Derosirion, 1; Guaranty; Insurance, 5. 


NUDUM PACTUM, ‘ 

Where a party had sold and delivered an article of a stipulated quality, and 
at a given price, an agreement to warrant it of a better quality, without 
any further consideration, was held to be a nudum pactum. McDugald 
v. Mekudgin, 89. 


NUISANCE. 

1. Upon a charge for keeping a disorderly house, where it appeared that 
the defendant lived in the country, remote from any public road, and that 
load noises and uproar were often kept up by his five sons, when drunk, 
whom he did not encourage, (save by getting drunk himself) but would 
some times endeavor to quict, by which disorder, only two families, in a 
thickly settled neighborliood, were disturbed, it was held not to amount 
to a common nuisance. State v. Wright, 25. 

2. Where it was proved that a hog*had killed one chicken and attempted 
to kill another, and being found seventy-five yards from where the de- 
fendant’s chickens usually ran, was destroyed by him, it was held to be 
error to leave it to the jury, whether the hog was of a predatory charac- 
ter and had the reputation of “a chicken eating hog,” and to instruct 
them, that if such was the fact, any one had a right to destroy it.asa 
public nuisance. Morse vy. Nixon, 293. 


OFFICE-JUDGMEN?T. 

A judgment by default upon a specialty, for the want of a plea, entered by 
the Clerk in Court, upon his calculation of interest, was held to be an of- 
fice judgment, and that the Court possessed the power to correct a mis- 
take in the Clerk's calculatifh of interest, at any time, upon motion. — 
Grijin v. Hinson, 154. 

3 
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OFFICER PAYING THE DEBT HE HAS TO COLLECT. 
1. Whether an officer, who has a judgment and execution in his hand, and 
who made default in the collection, so as to subject him to an action, is 
at liberty to pay the amount to the creditor, and, treating the matter as 
a purchase, have the debt collected for his own use,—quere? Howard 

v. Stutts, 372. 

2. Where a constable, to relieve himself from liability for failing to collect 
a judgment in his hands, paid it off to the plaintiff, and then put it into 
the hands of another constable to be collected for himself, it was held to 
be some evidence that he had purchased it. Garrow v. Maxwell, 529. 

3. Held further, that the former constable might well declare, as relator, 
against the latter, on his bond, for failing to collect the money. bid. 























OFFICIAL BOND. 
Where the money and property of an infant, without a guardian, was or- 
dered by a decree of the County Court to be paid over to the clerk of 
that court, to be by him invested and managed, under the direction of 
the court, to the use of the infant, it was held that such clerk and his 
sureties were liable on the official bond in force at the time of the making 
of the decree, independently of the time when the property was receiv- 

ed. Latham v. Fagan, 62. 
Vide Crerks, 6; Constante, 2. 















ONUS PROBANDI. 
Vide Bamment, 2. 


ORDINARY CARE. 
Where a bailee, to store and keep cotton, for hire, permitted it to remain 
with the roping off, the bagging torn, the cotton loose and the under 
bales in the mud and water, so as to become stained, and much of it de- 
stroyed, it was held to be a want of ordinary care, which made the de- 
fendants liable for damage to the commodity. Morehead v. Brown, 368. 

Vide Bamment, 3, 4; Neciicence (througout.) 




















ORDINANCE OF A TOWN. 
A town ordinance, forbidding a person, coming from a place infected with 
small-pox, from entering such town, was held to embrace those persons, 
only, who left such infected place after the passage of the ordinance and 
came immediately to such town. Commissioners of Salisbury v. Powe. 


134. 


OVERSEER. 

1. It was held to be a good ground for discharging an overseer that he as- 
sumed to control the slaves in his charge against the known wishes and 
positive commands of the owner. Lane Phillips, 455. 

2. Where an overseer acts so badly as to compel his employer to dismiss 
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him before the time is out, for which he contracted to serve, he is not 
entitled to recover anything for the services rendered previous to such 
discharge. Ibid. 

3. Where an overseer was discharged for sufficient cause, and the employer 
offered to pay him pro rata for the time he had served, which he refused 
to take, it forms no reason why he should recover the same afterwards, 
Ibid. 


PARTIES. 
Vide Cuerxs, 4; Esectment, 2. 


PARTNERS. 

1. Where one partner used the effects of the firm in the payment of his 
private debt, it was held, in a suit for the price of these effects, not to be 
error in the Court to instruct the jury, that if the other party assented to 
the settlement, or subsequently agreed to it, it was a bar to the recovery. 
Carter v. Beaman, 44. 

2. Where it appeared that each of the partners of a firm was in the habit 
of using the debts of the firm in satisfaction of his private debts, and en- 
tries of such facts duly made upon their books, it was e/d, in an action 
by the ffrm, for the price of goods thus disposed of, that this habitual 
mode of dealing was proper evidence to repel the existence of fraud in 
such disposition, and to create a bar to a recovery for such goods, bid. 

3. Held further, that the payment of a debt of the firm, subsequently cre- 
ated, to the defendant by the complaining partner, was competent evi- 
dence to the same effect Jbid, 

4. Held further, that the declaration of the offending partner was also com- 
petent. bid. 

5. A bond made by one of the partners of a firm, for goods sold and deliv- 
ered, may be evidence of the time for payment, or of the amount, (as any 
other statement of one of the partners would be,) but it certainly does 
not amount to plenary proof of the consideration so as, of itself, to enti- 
tle the plaintiff to recover for goods sold and delivered. Fronebarger v. 
Henry, 548. 

Vide Pieapixe, 3; Protest. 


PATENT DEFECTS. 
Vide Decerr, 1, 2. 
PAYMENT INTO COURT. 
Vide TENDER. 


PAYMENT—ENTRY OF ON A BOND. 
Vide PrescumprTion FROM LAPSE OF TIME. 


PENSION. 
Vide Money RECEIVED ON ILLEGAL CONSIDERATION. 
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PERFORMANCE. 
A covenant to pay a sum of money in a good note on demand, is not met 
by an offer to deliver to the covenantee a sealed instrument, payuble 
twelve months after date, made by sérangers to a stranger, or bearer, and 
not endorsed. Gregory v. Dozier, 4. 















PERSONAL IDENTITY. 
Vide PRESUMPTION ARISING FROM NAMES. 










PETITION. 


Vide SALE FOR DEBT OF ANCESTOR. 












PLEADING. 

1. For an injury to the wife's land after coverture, she may join with her 

husband in an action of trespass, and both may join with other tenants 

in common, for the same injury to their joint property. Deans v. Jones, 
230. 

2. Where, under a proceeding by a warrant, given by the 17th chap. sec. 
7th, of the Rev. Code, upon an appeal to the Superior Court, a verdict 
was taken for the value of an animal killed on a railroad, it was held that 
it was too late to take the objection in this Court, that the judgment of 
the justice of the peace was rendered without a valuation of the animal 
by freeholders. Aycock v Rail Road Co., 232. 

3. In an action by two joint owners of a vessel against a captain for negli- 
gence and delay in making a voyage, it was held that upon the death of 
one of them, the right to carry on the action survived to the other plain- 
tiff, and that it was a misjoinder to bring in the executor of tie deceased 
partner. Bond v. Hilton, 180. 

4. It was held further, that as the misjoinder appeared on the record, it was 
error to order a nonsuit, but that the objection should be taken by de- 
murrer, writ of error, or motion in arrest of judgment. bid. 

5. The allegation of a contract made with jive, who are plaintiffs, is not 
supported by proof of a coritract made with three, and the variance is a 
ground ofnonsuit. Murray v. Davis, 341. 

6. Where there are two counts in a declaration, and evidence given on 
both, and a general charge by the Court on the facts applying to each 
count, a general verdict on both counts, is not erroneous. Morehead v. 
Brown, 367. 

7. Where the vendor and purchaser of a tract of land, entered into a cove- 
nant that the latter should pay a sum certain at a given day, and the 
seller make title whenever the money was paid, it was held that the sell- 
er, in order to entitle himself to recover the purchase money, was bound 
to aver his readiless and ability to make title on the day set for payment 
of the money. Hardy v. McKesson, 554. 


Vide Waste; Orricer payinc pest, 3. 




































POLICY OF INSURANCE, 
Vide Insurance, 1, 4. 


POSSESSION. 
Vide Srarure or Limitations, 4; ADMINISTRATOR. 


POWER. 
Vide Cueroxer Lanps, 


PRACTICE. 


1. A judgment by default upon a specialty, for the want of a plea, entered 
by the clerk in Court, upon his calculation of interest, was held to be an 
office judgment, and that the Court possessed the power to correct a mis- 
take in the clerk’s calculation of interest, at any time upon motion. Grif- 
Jin v. Hinson, 154. 

2. Where, under a proceeding, given by chap. 17, sec. 7, of the Rev. Code, 
the warrant recited an injury by a railroad company, and commands that 
the body of a director, named, should be taken; after Judgment against 
the company, and an appeal taken by it, it was held untehable to say, 
that the suit was against the director and not against the corporation.— 
Aycock v Rail Road Company, 232. 

3. In an action upon the guaranty of a note, the note itself must be pro 
duced on the trial, or, its absence properly accounted for; and the trans- 
cript of the record of a judgment against the maker of the note obtain- 
ed in the court of another State, will not be evidence of the existence 
and contents of such note. Casey v Williams, 578. 

4. If, according to the practice of the Courts of the State, where the judg- 
ment was obtained, the note itself cannot be withdrawn, upon leaving a 
copy, then, secondary evidence of its existence and contents will be ad- 
mitted in our courts. bid. 

Vide Writ or Error; Ixsoivent, 2, 4; Jupce's Cuaraz, 1, 2, 4, 5, 6, 7, 8, 
9, 10, 12; Necotiante Paper, 4; Payment msto Court; JuroR—cHAL- 
LENGE OF, 1, 2, 3. 


PRESUMPTION FROM LAPSE OF TIME. 

1. Where it appeared that a credit was entered on a bond within ten years 
before the suit was brought, by the obligee, who died also before«the ten 
years had expired, it was Held proper evidence to go to the jury, to re- 
but the presumption of payment arising from the lapse of time. Wiél- 
liams v Alexander, 137. 

2. A presumption of a deed arising from twenty years adverse possession, 
will not be rebutted by the fact of the heir’s being under disability at the 
death of the ancestor, where such lapse of time had begun to run against 
the ancestor in his life-time. Seawell v. Bunch, 195. 

3. Twenty-one years continued possession of land, the title of which, is 
passed from the State, begun by A as purchaser from B, and held through- 
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out by him (A) as the owner, creates the presumption of a conveyance 
to him, A, from any and all persons. Freeman v. Loftis, 525. 
Vide Srature or Liwrations, 9. ;' 


PRESUMPTION FROM COLOR OF PERSON. 


A presumption arises from the fact of a person's being black, that he is a 
slave. Brookfield v. Stanton, 156. 


PRESUMPTION IN FAVOR OF OFFICIAL ACTS. 


Where a constable levied an attachment on real estate, and the same afte: 
judgment of condemnation by a justice having jurisdiction of the amount, 
was returned to Court, where an order of sale was made, it was held that 

. an irregularity as to the form of the process in respect to the day of its 
return was cured, and that advertisement was to be presumed, upon the 
principle, omnia presumuntur, &c. IfeLane v. Moore, 520. 


PRESUMPPION AS TO NAMES OF PERSONS. 

There is no presumption, in law, that one bearing the name of the son of a 
person seized of land, is the heir, or one of the heirs of a particular an- 
cestor, but the question of identity is one of fact, to be determined by 
the jury upon the concomitant circumstances, such as the identity of 
name—residence of the claimant, and that of the other members of th: 
family. Freeman v Loftis, 525. 


PRESUMPTION ARISING FROM ACTS AS A FREEMAN. 


1. Where it was found that the maternal grand-mother and mother of the 
plaintiff had once been slaves, but for thirty years, and more, had been 
regarded and treated as free persons, it was held to be proper for the 
Court to instruct the jury, that they ought to infer their emancipation in 
some mode prescribed by law. Brookfield v Stanton, 156. 

2. Where a person was born free, no length of illegal and usurped domin- 
ion over him, can make hima slave Jbdid. 

Vide Emancipation, 2; Free Necro; Evivence, 16. 


PRIVITY OF OWNERS OF PERSONAL PROPERTY. 
Vide Interest or RemarnperMan, Xe. 


PRIVY EXAMINATION. 
Vide Feme Covert, 1, 2. 


PROFESSIONAL ADVICE. 
Vide Evivencr, 21. 


PROTEST. 
Where the protest of a notary public, stated that he presented a bill, which 
purported to be drawn on a firm, to A, one of the members thereof, it 
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was held to be evidence that A was a member of that firm, and that the 
presentment was properly made. lliott v White, 98. 


PURCHASER WITHOUT NOTICE. 

Where the fraudulent donee of a tract of land, made a deed of trust of the 
same, to secure a debt for a third person, under which the land was sold 
for a valuable consideration, and without notice of the fraud, for which 
the purchaser gave his bond to the creditor and took the trustee’s deed, 
it was held that his coming to a knowledge of the fraud after such sale, 
and before such bond was collected from him, would not affect his title. 
Newlin v. Osborne, 128. 


PUBLIC BUILDINGS. 


1. Taxes ordered to be collected to build or repair court-houses, jails, &c., 
under 30th chap., 1 sec. Rev. Code, are demandable and receivable from 
the sheriff by the Treasurer of public buildings, and not by the County 
Trustee. JAfcKenzie v. Buchanan, 31. 

2. The treasurer of public buildings cannot proceed, in a summary manner, 
against a sheriff for failing to pay him taxes levied for the building and 
repairing of the court-house, &c., but he must do so by an action at law 
in the regular manner. bid. 


RAIL ROAD. 
Vide Necuicence, 3, 4, 6; Insury oF ONE SERVANT TO ANOTHER. 


RATIFICATION OF A WRONGFUL ACT. 

1. Where a party, having the money of a father in his hands for a fair and 
honest purpose, paid it to his son, fraudulently to assist him in abscond- 
ing, the mere fact that, in a settlement of accounts between the father 
and the assistant, the former allowed the latter's bill for the money thus 
applied, does not amount to such a ratification as to subject the father.— 
Moore v. Rogers, 297. 

2. To subject a party for a tort by force of the maxim omnis ratihabitio, &c., 
it must appear that the act ratified, was of a nature to benefit the party 
sanctioning it. bid. 

RECORD OF THE COURT OF ANOTHER STATE. 
Vide Practices, 3, 4. 


RECORD OF THE DELIVERY OF A PRISONER. 
Vide BENEFIT OF CLERGY. 


RECORD OF COURT—HOW MADE UP. 
Vide Minutes or Court. 


REGISTRATION. 
Vide Secret Mortaace. 


ad 








RELATOR. 
Vide Orricer PAYING DEBT. 


REMOVAL OF A DEBTOR. 

For one to go with an absconding debtor to a Railroad depot, where he took 
passage in the train, and to take his horse back to his residence, knowing 
of the debtor’s fraudulent intention to abscond, is such aiding and assisting 
as will make the party liable under the statute. Moss v. Peoples, 140. 


REPEAL OF AN ACT OF ASSEMBLY. 
Vide Leerrmation, 2. 


REPLEVIN. 

In an action of Replevin, the Act, Rev. Code, chap. 98, sec. 3, directs that, 
where a slave, taken under the process, has been delivered to the plaintiff. 
and he fails to recover, either by being nonsuited, or by a verdict’s being 
rendered against him, there shall be an enquiry of the value of the pro- — 
perty and of the damages for detention, and it was held to make no dif- 
ference whether a nonsuit was ordered, because there was no caption, or 
because property, out of the defendant, was not proved. born v Waldo, 
438. 


RES GEST 2. 
Vide Evience, 3, 7. 


RETAINER. 

To support the plea of retainer by an administrator or executor, it is prime 
facie sufficient for him to produce a bond or note, and prove its execu- 
tion by the intestate or testator, and the onus of proving a payment, or 
other matter of discharge, devolves on the opposite party. Moore v. 


Brown, 106. 


SATISFACTION. 
Vide Execution. 


SALE OF A FRANCHISE UNDER EXECUTION. 


1. A sale of the franchise of a corporation, under the 10th section of the 
26th chapter of the Revised Code, must be predicated on a bid for the 
entire sum demanded in the execution, with costs, and the only compe- 
tition allowed by said act, is, as to who will take the income for the 
shortest length of time, paying the whole debt and costs demanded in the 
execution. Taylor v. Jerkins, 316. 

2. Where, therefore, the bid was for a small fraction of the debt, though for 
a term far short of the limit of the franchise, it was held that the sheriff 
had no power to convey the franchise to the bidder. bid. 
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SALE UNDER A DECREE IN EQUITY. 

1. A decree of sale, upon the petition of infants, by their next friend, is valid. 
Campbell v. Baker, 256. 

2. Where a married woman and her children, to whom an estate had been 
conveyed, jomed with the trustee in a petition for a sale of real estate for 
a reinvestment, the decree was, that the clerk and master should make 
the sale, whether or not the title of the trustee could thus be passed out 
of him, before the act of 1836, Rev. Code, ch. 32, sec 23, at all events, it 
would thus pass by force of that enactment. bid. 


SALE OF LAND FOR DEBT OF ANCESTOR. 

1. Where a petition to sell lands, at the instance of a guardian, alleges that 
the debt is that of the ancestor, for which the heir is liable, and the land 
is described by calling for co-terminous tracts, and the court adjudges, upon 
the evidence of a competent witness, that the matters alleged in the pe- 
tition are true, and an order of sale is predicated thereon, it was held that 
this was enough to support a sale. Bryan v. Manning, 334. 

2. Where the guardian, one of several joint owners of a tract of land, petition- 
ed for the sale of the whole of it, without noticing the existence of an- 
other tenant in common, it was held that a purchaser obtained title for 
the part of the petitioner, but that the sale was void as to the other 
moiety. Ibid. 


SALE OF SPIRITUOUS LIQUORS TO A SLAVE. 
Since the enactment of the Revised Code, selling spirituous liquor to a 
slave, without permission in writing, is contrary to law, even though the 
spirits be for the use of the master, and the slave was really directed to 
go for it. Page v. Luther, 413. 


SALE UNDER EXECUTION. 

1. A constable, who sold goods under execution, and cried them off to one, 
to whom he gave time for payment, but retained possession of them, 
cannot recover on a count for goods sold and delivered. Wilson v. Os- 
walt, 566. 

2. In an action, by a constable, against one for failing to comply with the 
terms of an execution-sale, by paying for the goods bid off, where some 
of the executions were valid and others not so, but goods enough had 
been sold to satisfy all of them, it was held to be error to instruct the ju- 
ry, that if any one of the executions were good, it would sustain the sale 
of all the goods. Jbid. 


SCIRE.FACIAS. 
Vide FRAupULENT ConvVEYANCE. 


SEALED OBLIGATION BY ONE OF A FIRM. 
Vide Parrnazrs, 5, 
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SECONDARY EVIDENCE OF A NOTE. 
Vide Practice, 3, 4. 


SECRET MORTGAGE. 

A bill of sale of property, absolute on its face, but intended as a mortgage, 
is void, as against a purchaser for valuable consideration, by force of the 
Rev, Code, ch. 37, sec. 22, (requiring mortgages, Xc., to be registered.) 
Dukes v. Jones, 14. 


SHERIFF. 
Vide Amercement; Execution. 


SLANDER. 

1. Where it was not proved that any theft had been committed at ali, it 
was held not to be evidence to be left to a jury, that the party charged, 
was in a room alone with one asleep on a bed, in the day time, with 
money loosely in his vest pocket. Burton v. March, 409. 

2. It is competent, in an action for slander, for the plaintiff to prove that 
after the time when the theft was alleged to have been committed, the 
defendant continued upon friendly terms with him. bid. 

. Good character can be given in evidence, by the plaintiff, in action of 
slander, as well to repel the evidence given to sustain the plea of justifi- 
cation, as to enhance the amount of damages; and that, whether the 
facts in issue are by the evidence left doubtful or not. bid. 


SLAVES. 

1. The act of 1854, Rev. Code, ch. 107, sec. 26, is to be received according 
to the import of its strong and general terms, and accordingly, a master 
cannot, now, arm his slave for any purpose. State v. Hannibal, 57. 

2. In such proceeding, the magistrate has no right to give judgment against 
the master for a fine. bid. 

Vide Bamment, 2; Contract, 3, 4, 5; Sate oF SPIRITUOUS LIQUOR TO A 
SLAVE. 


SLAVE—DECLARATIONS OF. 
Vide WARRANTY OF SOUNDNESS. 


SLAVES GIVEN TO A CHILD. 
Vide Batten, 1. 


SPECIAL PROMISE. 
Vide Action. 


STATES—CORELATIVE RIGHTS BETWEEN CITIZENS OF THE 
SEVERAL. 


Vide AcTION ARISING BY ENDORSEMENT. 





INDEX. 627 


STATUTE OF LIMITATIONS. 

1. A bill of indictment against a person by a wrong name, which is plead- 
ed to in abatement, and the plea found, is, nevertheless the same cause of 
action, and the elapse of two years is no bar to the prosecution. State 
v. Hailey, 42. 

2. Being against the same person, the words of the statute providing a sa- 
ving of one year after the first prosecution shall have been abandoned, 
would have been asufficient reply to the plea of the statute, even if there 
had been a bar. bid. 

3. The act of 1848, Rev. Code, ch. 65, sec. 10, saving causes of action against 
non-residents from the operation of the statute of limitations, applies to 
causes of action existing at the time the act went into effect, provided 
they had not been barred by a previous act of limitations. Cox v. Brown, 
100. 

4. Where a slave was placed by a father in the possession of a daughter, 
and remained in such possession until the father’s death, after which an 
issue was made up to try the validity of his will, which pended for eight 
years, when the will was established, it was held that a demand made by 
an administrator pendente lite and a refusal, did not make the daughter's 
possession adverse to the rights of the executor proper, and he was not 
barred by three years possession, under such circumstances. Wooten v. 
Jarman, 111. 


5. Where a person was born free, no length of illegal and usurped domin- 


ion over him, can make him a slave. Brookfield v. Stanton, 156. 

3. The act of limitations awto official bonds, Rev. Stat. ch. 65, sec. 8, bars 
the action for fines and forfeitures after six years, from the end of three 
months when he is bound to pay over, and not from the time when de- 
mand was made. iitle v. Richardson, 305. 

. The bar of the statute of limitations is not repelled by the transmission 
of a draft by the debtor and its receipt by the creditor within the three 
years, the former not making any allusion to, or recognition of the account 
or any debt whatever. Hussey v. Burgwyn, 385. 

. In order that one item’s being in date, shall have the effect of bringing 
the whole account within date, it must appear that there were mutual ac- 
counts between the parties, or an account of mutual dealings, kept by one 
with the knowledge and concurrence of the other. bid. 

9. Where an estate was limited to one for life, remainder to a feme, who 
took husband during the existence of the life estate, it was held that the 
latter was not barred by the lapse, during the continuance of such cover- 
ture, of more than seven years of adverse possession, she having brought 
suit within the time allowed after discoverture. JfcLane v. Moore, 520. 
Vide Warranty or Trrte; GUARANTY. 


SUBSCRIPTION—PAYMENT OF 
Vide Corporations, 5. 





SURETY. 


Vide Banxrvprcy. 


SWAMP LANDS. 
All the unappropriated swamp lands in this State were, by the acts of 1825 


and 1836, vested in “the Literary Boards” and the provision of entering 
and taking possession spoken of by the act of 1850, applies only to such 
lands as may have been forfeited for non-yegistration of the grants by 
which they were held under the act of 1836, or for the non-payment of 
taxes under the Act of 1842. White v. Perry, 198. 


STAYING AN EXECUTION. 
An acknowledgement of one, as a surety for the stay of an execution, 


taken by a magistrate in the absence of the judgment, entered on a sep- 
arate piece of paper and signed by the proposed surety, is invalid, and no 
execution can be issued thereon against such signer. Murray v. Edmon- 
ston, 515. 


SUDDEN AFFRAY. 


Vide Homicing, 4, 5. 


SUMMARY JUDGMENT. 


Vide Pusuic Burpines. 


SUPERINTENDENT OF COMMON SCHQOLS. 
The Act of 1854, (Rev. Code, ch. 66,) on the subject of common schools, 


did not repeal the provisions of the acts of 1844 and 1848, prescribing 
the appointment of a chairman of the Board of Superintendents, and the 
tenure and extent of his office. It was held, therefore, that, where a 
chairman gave his bond in January, 1855, and continued in office with- 
out’any new appointment until April, 1857, (when a successor was ap- 
pointed,) he and his sureties were liable on such bond for an unexpend- 
ed balance of school money in his hands in 1857. Chairman of Com- 
mon Schools v Daniel, 444. 


SUPREME COURT. 


Vide Writ or Error. 


TAVERN. 


Vide Gamina. 


TAX-FEES. 


Vide Corporation, 2. 


TAXES. 


Vide Pustic Buripries. 
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TENDER. 
1. To support the plea of tender, it must be shown that it was made be- 


fore the commencement of the suit. Winningham v. Redding, 126. 

2. Paying money to a magistrate, without obtaining, upon an appeal, a 
rule to pay the money into Court, is not according to the practice upon 
this subject, and will not avail the defendant any thing. bid. 







TIME. 
Vide Monta. 







TOWN ORDINANCE. 
Vide OrpINANCE. 











TRESPASS. 
Trespass vi et armis is the proper action where one enters upon the land 
of another under a warrant to survey vacant lands, Harry v. Graham, 
460. 

Vide Vacant Lanps. 










TRIAL—CONDUCT OF A. 
It was held not to be error in the Court to admit evidence of the contents 
of a written instrument, upon the assurance of the counsel offering it, 
that he would subsequently show the destruction of such paper, which 
evidence was afterwards produced. State v. Black, 510. 

Vide Evivence, 18; Jopex’s Carer, 1, 2, 3, 5, 6, 7, 8, 12. 













TREES. 
Vide Trover. 


TROVER. 

Where A, claiming under a lease from a stranger, took possession of land 

and continued in possession, cultivating turpentine trees, which had been 

previously boxed, and after the turpentine had run into the boxes, B, 

who was the owner of the land, entered and dipped the turpentine out 

of the boxes, and converted it to his own use, it was held that A could 
maintain trover for the conversion. Branch v. Morrison, 16. 


TURPENTINE-MAKING., 
Vide Trover. 
TUSCARORA INDIANS. 
The act of 1824, by which the long terms for years, created by the Tusca- 
rora Indians, are, for certain purposes, made real estate, has no effect 
upon the reversions expectant on those terms. Burnett v. Thompson, 210. 


USURY. 
It is not usury for the endorsee of a note, to take a new note from the ma- 


ker at the end of six months, payable immediately, including the accrued 
interest. Holland v. Mosteller, 582. 
Vide Monta. 
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VACANT LAND. 
A warrant to survey a tract of land, which is not vacant, is void for the 
want of power, and of course, cannot justify an entry and cutting switch- 
es for the purpose of making a survey. Harry v. Graham, 460. 


VARIANCE BETWEEN PROOF AND ALLEGATION. 
Vide Puieaprse, 5. 


VERDICT ON SEVERAL COUNTS. 
Vide Preaprne, 6. 


VOTING ILLEGALLY. 

Where a person voluntarily gave an unlawful vote, it was held that the 
unlawful purpose prima facie attacked to the act, and that the opinions 
of others who believed the vote lawful, did not amount to a justification 
or excuse. State v. Hart, 389. 


WAREHOUSEMAN. 
Vide Common Carrier, 6. 


WARRANT OF SURVEY. 
Vide Vacant Lanp. 


WARRANTY OF TITLE. 

Where it was made to appear that by the law of Alabama, six years ad- 
verse possession of a slave, under a claim of right, conferred a title to 
such slave, it was held that an action for a breach of a warranty of title. 
contained in a bill of sale, would not lie in favor of a person who had 
thus held for more than six years in that State, although, the slave, hav- 
ing run away and gone into South Carolina, a court in that State had 
held that the title thus acquired was invalid against one that previously 
had title in that State. Alexander v. Torrence, 260. 


WARRANTY OF SOUNDNESS. 

1. In an action for the breach of a warranty of soundness, where the allega- 
tion was, that the slave labored under a chronic disease, of which he 
died within a few months after the sale, it was held that the declarations 
of the slave as to his health and condition, made two months before the 
sale, and at longer periods, and that similar declarations made several 
weeks after the sale, were competent. Dell v. Morrisett, 178. 

2. A bill of sale of a slave which contains a warranty of soundness, and 
which is inoperative to convey the title, far the want of a subscribing 
witness, may, nevertheless, be read as evidence of the warranty, provi- 
ded the actual sale and delivery be proven dehors. Hussey v. Weathers- 
by, 387. 


WASTE. 
In an action of waste, where the title of the plaintiff to the place wasted, 





INDEX. 631 


is set forth as a devise of a remainder in fee, and the proof was, that he 
was entitled to reversion in fee by descent, subject to a power of sale, it 
was held that the variance was fatal. Southerland v. Jones, 321. 


WILL—CONSTRUCTION OF 


Where a testator, seized of a tract of land, with known metes and bound- 
aries, showed by the whole scope of his will, that he intended to provide 
a home for his wife and one daughter, at one end of the tract, and for his 
other children, as a class, at the other end, but called for no particular 
boundary, except a dividing line, made up of several other lines, which, 
all together ran nearly, but not quite through the original tract, it was 
held that to ascertain the interest of the wife and daughter, the outer 
boundaries of the old tract, were to be followed from where the dividing 
line intersected with one of them. JfcCaill v. Gillespie, 533. 


WILL—EXECUTION OF 


Where two persons subscribed a will as witnesses, in the presence of the 
ty <ator, after he had signed it, and then the name of one of the witness- 
es was inserted as executor, whereupon a third person was procured, who, 
on the acknowledgement of the testator, subscribed it as a witness, (such 
interlineation in no degree affecting the dispositions of the will,) it was 
held that this did not impair its validity. Grigg v. Williams, 518. 


WITNESSES. 
Vide Witt—ExectTIon OF 


WITNESS—COSTS OF 
Vide Costs. 


WITNESS—COMPETENCY OF 
Vide Evinence, 12, 13, 14, 24. 


WITNESS—IMPEACHMENT OF 
Vide Evivence, 17. 


WRIT OF ERROR IN THE SUPREME COURT. 

The applicant for a writ of error in this Court, given by the 33d chapter, 
19th section of the Rev. Code, must give bond for the performance of the 
judgment in double the amount of the judgment formerly rendered, or 
where it has been partly performed, in double the amount of what may 
remain of such judgment unperformed, and where the whole recovery 
has been satisfied, then a bond for securing the costs. Thompson v. Bur- 
nett, 486. 


WORDS OF EXCLUSION. 
Vide Descents. 





